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Revenues From Research 
An Open Sesame to Profits—A Closed Door to Failure 


DR. E. K. BOLTON 
Chemical Director, E. I. du Pont de Nemours & Company, Inc. 


7 E are living in a dynamic world 

where nothing remains the same. 

In business, in the professions, in our 

social world there is constant change, 

constant striving for improvement of the 

methods, the tools, the materials with 
which man works. 


Great corporations have fallen, prom- 
ising businesses have gone to nothing, 
because their owners failed to see the 
need for change. No matter how pow- 
erful, how prosperous or profitable a 
business is, it is unlikely that it will con- 
tinue so unless it is continually striving 
for better ways to do things and for the 
improvement of its service or its product. 


Research is as essential to trust busi- 
ness as to any other business. A chem- 
ist, of course, can hardly point out the 
specific avenues of inquiry that can be 
followed profitably by fiduciaries if they 
engage in research. But some mention 
of what research has done for one busi- 
ness may suggest comparable studies in 
the trust field. 





The du Pont plant at Deepwater Point, 


N. J., 


aa 


What Is Needed? 


Research has probably played a great- 
er part in the success of the chemical in- 
dustry than any other industry. Through 
constant research a diversified chemical 
industry of wide scope has been built up 
in this country within the last twenty 
years. Prior to the World War this in- 
dustry was just beginning to see the 
place it should occupy in the economic 
life of the nation. Research in many 
fields was urgently needed; but not only 
were there few laboratories to conduct 
this work, there were practically no 
trained organic chemists to carry it on. 

In the intervening years vast sums 
have been spent by colleges, universities 
and industrial corporations in building 
and equipping laboratories; chemists 
have been trained, men have been in- 
duced to enter the field through scholar- 
ships and fellowships. Now the chemi- 
cal industry has assumed a place in the 
industrial world where its products are 
used by every major industry in the 


where dyestuffs, industrial alcohol, 


tetraethyl lead, neoprene, and other chemical compounds are manufactured. 
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country, indeed, these products have be- 
come so essential that modern industry 
could not exist in its present form with- 
out the products supplied by the chemi- 
cal industry. 


Although this sounds like a sweeping 
statement, it is literally true. Consider 
the automobile industry. In 1913 it took 
six weeks to paint a car. By 1922, al- 
though the time had been cut to one and 
one-half weeks, the space required for 
drying made it almost impossible to meet 
the growing demand for cars. In the 
meantime, research had been directed to 
the development of quick-drying finishes, 
and in 1923 the first commercially suc- 
cessful introcellulose lacquers were in- 
troduced, cutting the finishing time to 
two days. In contrast with the old fin- 
ishes which soon cracked and became 
“chalky”, the present automobile finishes 
will last the life of the car. 


Overcoming Imperfections 


Research in the petroleum field led to 
the development of improved motor fuels 
and anti-knock agents such as tetra- 
ethyl lead, without which the modern 
high-compression automobile engine 
would not have been possible. The 
chemist has also developed anti-oxidants 
for gasoline to inhibit the formation of 
gums which result in clogging of the 
motor and fuel lines. Research by the 
automotive engineer, the chemical engin- 
eer and the chemist have made it pos- 
sible for the motorist to drive his car 
many thousands of miles without the 
necessity of knocking down his motor to 
remove the carbon. 


In the rubber industry, research de- 
veloped organic accelerators which re- 
duced the time required for vulcanization 
from three or four hours to only a frac- 
tion of this time, and at the same time 
improved the quality of the final product. 
Research also developed anti-oxidants to 
increase the life of rubber by inhibiting 
oxidation, and cracking caused by flexing. 
Oxidation inhibitors are now widely used 
in rubber compounding, and are one of 
the reasons why we now get 20,000 to 
25,000 miles of service out of our auto- 
mobile tires as compared with only 3,000 
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to 5,000 miles a few years ago. Other 
things contributing to longer life in tires 
are improved fillers, carbon black, etc., 
better tire fabrics and better tire con- 
struction, all the result of research. 


Replacing Depleted Elements 


It has long been known that nitrogen 
in “available” form is essential to the 
growth of plants. There is no scarcity 
of nitrogen—the air above each square 
mile of the earth contains literally mil- 
lions of tons of this gas, but for many 
years the problem was how to “fix” this 
gaseous nitrogen in a useful form. 


The doubling of the world’s population 
during the 19th century led Sir William 
Crookes, an eminent British scientist, to 
predict in 1898 that, unless some way 
were found to fix nitrogen in a form 
available for use by plants, those races 
dependent upon wheat and bread for food 
would be “squeezed out of existence.” As 
the world’s supply of naturally fixed ni- 
trogen was being depleted, Sir William’s 
fears were not without foundation. 


Then in 1913 came the epoch-making 
discovery that in the presence of a mate- 
rial known as a “catalyst”, nitrogen from 
the air and hydrogen from water will 
unite, if the pressure is very great, to 
form ammonia. This is one of the great- 
est contributions to mankind ever made 
by research. It assures us of a never- 
ending supply of nitrogen in a “fixed” 
form—ammonia, from which are derived 
such necessities as fertilizers, nitric acid, 
and the industrial explosives so essential 
in mining, agriculture, engineering and 
other peaceful pursuits. 


Opening New Sources 


Another example of painstaking re- 


search is rayon. For almost 4,000 years 
there was no new textile fiber. The 
world from prehistoric times had used 
cotton, silk, wool and flax. Then along 
came a man with imagination, De Char- 
donnet, who by squirting nitro-cellulose 
in solution through a spinnerette, pro- 
duced rayon. This was the first man- 
made textile fiber. Its discovery was 4 
revolutionary contribution to science and 
industry. 
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But additional research on the product 
was needed. Rayon at first did not have 
the qualities which made it useful in the 
better fields and it found its market 
mainly in the cheaper types of goods. 
Since then viscose rayon and cellulose 
acetate rayon have been so improved that 
they are suitable for the finest garments. 
Their sales run 
pounds yearly. Instead of being relegated 
to the department store “basement” coun- 
ters, it is now used by the most fashion- 
able dress designers in Paris; the finest 
couturiers of Paris and New York now 
show some of the most attractive dresses 
in this material. 

Rayon was a child of chemical research 
which converted the cellulose of cotton 
and wood pulp into a textile fiber. But 
that is only one of the many things re- 
search has developed from cellulose. 
X-ray and photographic film, the polish 
for tinting women’s finger nails, tooth- 
brush handles, shoebuckles, eyelets and 
the scuffless pyroxylin coating on wo- 
men’s high heels all may be traced back 
to a spruce tree or a cotton plant. Auto- 
mobile safety glass, fountain pen bar- 


into the millions of’ 
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rels, buttons, bookbindings, washable 
window shades, and toiletware are some 
of the forms in which cellulose comes to 
the consumer. These are the fruits of 
research. 

Even the perfume industry has bene- 
fited by chemical research. Few people 
realize that practically all of our per- 
fumes are now made from synthetic in- 
gredients. Until recently musk, an im- 
portant material in the manufacture of 
perfume was obtained from the musk ox. 
The price of musk rose steadily as the 
demand increased until finally the musk 
ox was in danger of extinction. Synthe- 


tic musk solved this problem and assured 
the industry a plentiful source of supply. 


No Place For Pikers 


Partly because of these successes of 
the chemical industry, research in any 
field has come to be regarded as a sort of 
Open Seasame to profits. It seems to be 
a magic word which will cure our ills. 
Most of those outside the laboratory, 
however, and even many of those inside, 
use the word loosely without much of an 
idea of what it means. It is not simply 


One of the research laboratories at the du Pont Company’s Experimental Station 
near Wilmington, 
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a matter of appropriating $10,000 or 
$100,000 for research. The business 
man cannot put a man in a laboratory, 
tell him his job is research, and expect 
him to pull new products out of his test 
tubes with alacrity. 

Too often research is thought to mean 
chemists gazing up at test tubes, men 
running around with beakers throwing 
things together. Research is not that. 
It is hard mental effort. It is plain hard 
work. It takes courage and it takes 
money. No piker can go into this field. 
Courage is needed, for research some- 
times means years and years of discour- 
agement with no results to show for the 
effort. 

And yet, for those who have the cour- 
age and the resources to set out upon an 
organized program of research, there are 
rewards which rival those in any other 
field of endeavor. The results obtained 
by many companies with theii research 
show that it does bear fruit in the end 
sufficient to reward those who have gone 
through the discouraging work which is 
often the prerequisite. 


Business men, bankers and the public 
should rid themselves of the notion that 
science is something akin to the black 
art. Chemistry is not merely juggling 
chemicals in test tubes by men in white 
coats standing at tables. Science, in fact, 
is merely organized knowledge which 
teaches men to go about things in a more 
rational way. It is a collection of rules 
for the execution of a piece of work. 

In the du Pont Company we have found 
that the easy things which result in only 
a slight penetration of the unknown are 
never important, either as additions to 
scientific knowledge or as additions to the 
income account. The important things, 
the real money-makers, are those which 
are far-reaching, upsetting, revolution- 
ary. These are the things from which 
revenues come and they are the things 
which require the hardest kind of work. 


Two Kinds of Research 


There are two kinds of research now 
being carried on by some of our large 
corporations which are adding to our 
knowledge of science and to the products 
of industry. They are, in order of im- 
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portance, applied research and. funda- 
mental research. For either of these, the 
first step is to find out what man knows 
already on the subject—the prior art, as 
it is referred to in legal terminology. 
Otherwise the chemist would waste may- 
be a lifetime in catching up with what 


has already been done. 


Once this prior art has been acquired, 
the chemist can begin to experiment and 
find out how to do something better, or 
make a better product or an entirely new 
one. But not until he begins this exper- 
imentation has he even begun any re- 
search worthy of the name. Too many 
people consider the simple collection of 
already known facts as adequate re- 
search. 


Applied research is research applied 
to the solution of specific problems. When 
yields are poor, when a product is not as 
good as it might be, when costs are too 
great, when there are insufficient outlets 
for a new product, then there is a defin- 
ite problem before the industrialist. It 
is a specific thing which may be attacked 
with the determination to solve it. Since 
applied research is directed to ends which 
are calculated to bring immediate finan- 
cial returns, it is chiefly this type of re- 
search which is carried on by corpora- 
tions. 


Fundamental research, which is car- 
ried out chiefly in our college and univer- 
sity laboratories, and only to a limited 
extent in our industrial laboratories, is 
the thorough exploration of a particular 
field without any thought of immediate 
profit. There is no guarantee that prof- 
its will accrue from a fundamental in- 
vestigation of any particular field. Be- 
cause of this, fundamental research is 
confined chiefly to our college and uni- 
versity laboratories, which are not re- 
quired to show a profit at the end of each 
semester. 


Some One Will Find a Better Way 


Since industrial research is in the 
main directed to immediate financial 
ends, rare good judgment must be exer- 
cised in the choice of problems. It is 
here that mistakes are often made. The 
really costly mistakes are seldom if ever 











made in the laboratory; they are made 
in the office from which the research is 
directed. Unless the director can guide 
his research men into the proper fields, 
nothing will come of their efforts that 
will increase profits. The direction of in- 
dustrial research must definitely be com- 
mercially minded. 


The importance of research to any in- 
dustry has already been indicated by ref- 
erence to the changing world in which 
we live. It can hardly be over-empha- 
sized that any industry, any line of en- 
deavor, must engage in research if it is 
to keep abreast of developments in its 
business and render its full service to 
the public. The aim of any _ business, 
perhaps the two-fold aim, is to meet the 
demands of the public and by meeting 
these demands to earn a profit. 


Unless the demands of the public are 
properly interpreted, and met in the best 
way possible, competitors of the business 
will out-strip their rival, and trouble for 
the lagging business will ensue. The lack 
of research has been responsible all too 
often for falling revenues, shrinking net 
profits—failure. And properly so, for if 
a business is not to fulfill its function of 
meeting the public’s needs, it does not 
deserve the rewards of business enter- 
prise. 


Gaining Real Independence 


Over the years in which the du Pont 
Company has carried on an extensive re- 
search program it has made _ several 
chemical discoveries which are sufficient- 
ly profitable to justify continuance of the 
program. Neoprene is an example of 
profitable research. For years men have 
tried to produce a synthetic rubber. The 
world’s foremost inventors and scientists 
have attacked the problem. Attempts 
were made to produce rubber from gold- 
en rod and other weeds. There was, of 
course, a reason for the expenditure of 
time and effort to find a substitute for 
this particular industrial material. The 
Far East has a practical monopoly of the 
raw product, a monopoly with dangerous 
implications now that rubber has become 
a necessity to our industrial world. The 
United States consumes more than half 
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of all the rubber produced in the world 
and gets practically all of its supplies 
from the Far East. 


In 1925, research chemists of the du 
Pont Company conceived the idea of the 
production of a rubber-like material 
from acetylene gas. The first experi- 
ments were discouraging. Later from 
Father Nieuwland of the University of 
Notre Dame they learned that he had 
succeeded in bringing about the union 
of three acetylene molecules to give a 
“polymer” called di-vinyl-acetylene. From 
this, however, they obtained only the 
hard, brittle resins that Father Nieuw- 
land had already produced. 


To make a long story short, further 
work by du Pont chemists, extending 
over a period of several years, finally led 
to the desired goal. By treating a dif- 
ferent “polymer” of acetylene with hy- 
drochloric acid gas, they obtained a new 
material—one which had never before 
been made either by nature or in the 
laboratory. They christened it chloro- 
prene. 

Chloroprene is a volatile liquid having 
no resemblance to rubber. But the next 
startling discovery was that this liquid 
can easily be converted into a tough, elas- 
tic solid. They had at last produced an 
artificial product closely approximating 
natural rubber in strength, toughness 
and resistance to abrasion. For the pur- 
poses for which neprene is used, it is ac- 
tually better than natural rubber in many 
ways. It has superior resistance to oil, 
light and heat. The development of neo- 
prene is a good illustration of the re- 
wards which may follow from research 
in a carefully chosen field. 


The perfection of “Cellophane” was 
another research problem which con- 
fronted the du Pont Company. When 
the company’s chemists took up the cel- 
lulose film developed by the French it 
was not much more than its name im- 
plies, a cellulose film suitable for wrap- 
ping. Long-continued research resulted 
in a much improved product which was 
moisture-proof. As such it became more 
than a pretty wrapping material. It 
could protect foods, bakery products, 
meat, tobacco. It would work both ways, 
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that is, keep moisture in those products 
which must retain their moisture con- 
tent to be fresh, and keep out moisture 
from those products, such as crackers, 
which must stay crisp to be attractive. 
Through this improvement in the pro- 
duct, the sales of “Cellophane” mounted 
rapidly, its price was reduced steadily, 
and it has enabled manufacturers to meet 
the demands of the public for fresh, 
wholesome foods. 


A Protector of Investments 


It is axiomatic that industry must meet 
the demands of the public. These de- 
mands are most often quite evident and 
voluble, as any retailer can tell from his 
experiences in his shop. But sometimes 
they are unspoken, inarticulate demands. 
The public is dissatisfied with a product, 
but does not know what is the matter. 
Or there is a latent demand which will 
spring into being if the public is but 
shown a superior product they had not 
even suspected was possible. 


It is the duty of industry to meet all 
of these demands—and through research 
these demands can be met. Through re- 
search new products can be created which 
will find a ready market if, indéed, there 
is a definite need for the product of the 
laboratory. 


Research in the United States, even 
though greatly expanded in recent years, 
is not nearly adequate. There are urgent 
needs still to be met in industry, medi- 
cine and agriculture. We should have 
more research laboratories—not alone 
more college, university and government 
research laboratories, but more research 
laboratories supported by industry. 


This condition, the inadequacy of re- 
search in industry, is the fact of real im- 
portance which trust companies should 
recognize. In their unique position as 
directors of many businesses, trust com- 
pany men can exert great influence in 
the affairs of American corporations. If 
they would strive for the introduction 
of sound research methods into those in- 
dustries where they have a voice in the 
management, their efforts would be of 
benefit to the public and, in the end, of 
benefit to the trust business. 
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Mortgage and Banking Bills 


In speaking of the major banking law 
measures now before the New York leg- 
islature, Superintendent William R. 
White, sponsor of this most constructive 
and progressive reform program, praised 
the mortgage bank bill under which pri- 
vately owned-state regulated mortgage 
lending companies would fill the void 
left by failure of the guarantee compan- 
ies. Mr. White stated: 


“Instead of issuing’ certificates 
against single mortgages or groups of 
mortgages, a mortgage bank would be 
permitted to issue only debentures se- 
cured by all of its assets. Moreover, 
the amount of debentures issued will 
be restricted in proportion to capital 
and surplus,” the Superintendent ex- 
plained. 


“Failure of this bill to pass will per- 
petuate a state of uncertainty which is 
discouraging and harmful not only to 
real estate but to numerous other 
branches of business. 


“Furthermore, unless provision is 
made through the adoption of this 
measure for the formation of legitimate 
agencies for mortgage financing, we 
should not be surprised to see a re- 
vival in some modified form of the old 
mortgage guarantee companies which 
have been so completely discredited by 
our experience of the past five years.” 


One of the chief features of the legis- 
lative program is the proposed coordin- 
ation of the present confusing and out- 
of-date distinctions between State Bank 
and Trust Company laws. Also of par- 
ticular interest to trust officials is the 
common trust fund bill which contains 
many carefully considered provisions of 
interest and value in setting standards 
for similar legislation in other states, in 
which Superintendent White has evi- 
denced keen perception of the needs of 
trust beneficiaries and institutions alike. 
The remodeling of the New York bank- 
ing supervision structure which is con- 
templated in the present proposals 


should have many salutary effects. 





The Statistical Tower of Babel 


Will a Common Denominator Ever Be Resolved 
for Trust Assets? 





F. A. ZARA 
Assistant Vice President, City Bank Farmers Trust Company, New York 





GOOD deal has been written during 
i\ the past two years on the question 
of the assembly of vital statistics of 
property held in various capacities by the 
trust departments of all the national and 
state banks throughout the country. By 
statistics, I mean the orderly collection 
of logically related numerical facts. 
These discussions, so far, have been 
inconclusive, because in the first instance, 
each time the subject arises, there seems 
to be no clearcut understanding of what 
particular statistics are wanted, and, 
secondly, many fail to understand fully 
what is involved. The result is that 
trust men, generally, are confused, and 
the question does not resolve. 


The Primary Statistic 


In approaching this matter of trust 
statistics, let me say at the outset that 
there is no one figure, ratio or percen- 
tage which can serve or satisfy every 
demand. There is no one-purpose figure, 
that I know of, that possibly can meet 
all requirements. A figure which may 
reflect the fiduciary’s accounting respon- 
sibility cannot, by any stretch of the 
imagination, be utilized, for example, as 
a base upon which to compute the costs 
of operation, neither can it serve to phy- 
sically control in the vault the property 
entrusted to the fiduciary’s care. 

No more can the market values of 
property held by the fiduciary, even if 
such values were available. Neither 
can there ever be assembled nationally 
a figure or ratio or percentage which 
would of itself reliably and unerringly 
answer the question of whether a stew- 
ardship had been faithfully and profit- 


ably fulfilled. Let us understand this 
clearly at the outset and then there will 
be less cause for any misgivings. 

What cam we expect from the as- 
sembly of statistics of all of the trust 
departments of all of the banks, and 
which may be indicative of some essen- 
tial of their business? My answer is 
that we should be able to assemble and 
have available as a start a figure which 
would reflect the responsibility of the 
fiduciary. A figure expressed in a com- 
mon denominator which would not only 
indicate the corpus or principal values of 
the property entrusted to the fiduciary, 
but also the degree of responsibility or 
the capacity in which held. This, I 
choose to call the “primary” statistic. 


Comptroller of the Currency’s Reports 


The one source, so far, of published 
trust department statistics is the annual 
report of the Comptroller of the Cur- 
rency. It purports to show the figures 
of the trust departments of national 
banks only. As is well known, however, 
there is no regulation as to the basis of 
valuation of each reporting bank’s as- 
sets; neither has there been, so far, any 
regulations defining the various classi- 
fications of responsibility or investment 
control under which these assets are held. 
In consequence, the language in which 
the answers are given is a veritable 
Tower of Babel, and the resultant figures 
cannot meet our definition of statistics 
above stated. This fact is so well known 
that I will not dwell on it further. 

The question is, how can they be cor- 
rected? The answer is—only by regu- 
lation. (And I cannot understand how 
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any one would object to that.) The dif- 
ficulty is: what shall the regulations be? 
To obtain a perspective of this phase of 
the problem, I would like to turn back a 
few years and take a look at the situation 
as it existed at the time that national 
banks were authorized by law to conduct 
trust departments. 


Under the regulations then promul- 
gated and still in force, the trust depart- 
ment was permitted to function upon the 
expressed stipulation, among others, that 
it maintains separate and apart its rec- 
ords and books of account, and that all 
of its assets be kept separate and apart 
from those of the commercial or other de- 
partments of the bank. There is no need 
to go into the reasons for this regula- 
tion. There are many and good reasons 
for this segregation. 


Up until that time the commercial de- 
partment reported and published its 
statement of condition based upon such 
regulations as the Comptroller’s Office 
had seen fit to prescribe. Its statement 
consisted of its various assets, quick, not 
so quick and fixed. So did its liabilities. 
All were expressed in terms of cash or 
their equivalent. It held securities and 
other forms of property such as real es- 
tate. 


As Per the Books 


Its securities were carried on the books 
of the commercial department either at 
cost or at some marked-down value, us- 
ually less than market. At whatever 
value it carried these securities, whatever 


the book value was at the time of call, it 
so reported. It did not revalue them at 
market nor did it report them at a nom- 
inal or par value. It reported them at 
their carrying or book value. Most like- 
ly the premises or real estate and build- 
ings were carried at assessed or ap- 
praised values, less depreciation. 


The point I wish to emphasize here is 
that when the commercial department 
was called upon to report its statement of 
condition, it reported the values as per 
the books. That is the basis of the re- 
port—the values appearing on the books 
of control. Call them bookkeeping fig- 
ures if you wish, but that is what they 
reported and what they continue to re- 
port today. All our known statistics 
about the banking department, published 
in the Comptroller’s and Federal Re- 
serve’s reports, are based upon these book 
values. Upon them we construct our ra- 
tios of deposits to capital funds; to total 
assets; our percentages of liquidity, etc., 
etc. They are entirely reliable as such 
and truly reflective of the conditions gen- 
erally obtaining in our commercial bank- 
ing field. No objection that I know of 
has ever been raised that these book fig- 
ures and values were not representative. 


Through the Trust Man’s Glasses 


Now, walk across the lobby or upstairs 
to the trust department and you will be 
surprised to find in certain localities a 
most marked change of mind in the ap- 
proach to these same book figures and 
their use as statistical data in the Comp- 
troller’s reports of condition. Not only 
is there no uniformity of base or indica- 
tion in these book values of a common 
denominator, but apparently there is lit- 
tle regard for the niceties of the distinc- 
tions between such fundamental and im- 
portant relationships as trustee or agent. 
Nor do we consider it sufficiently import- 
ant to differentiate between property for 
which we have full investment direction 
and responsibility and that which we do 
not so control. 


True, the securities and cash are now 
no longer the property of the depositors 
and the proprietary interest as they are 
in the banking department, but they are 
nevertheless the property of those for 
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whom we act as trustees. Why do we 
have such a change of mind just as soon 
as we step across the threshold of the 
trust department? 


One of the answers is that all trust 
departments do not as yet have these 
figures of cost or appraisal on their books 
and, therefore, they cannot report them. 
Naturally then one would inquire: Are 
not cost or appraisal values the basis of 
all the fiduciary’s accountings and re- 
ports to the Courts of Probate under 
which he is appointed and to which he 
must account? The answer is: Most as- 
suredly yes. And more important still: 
Are not these cost or appraisal values the 
charge prices to the investment depart- 
ment and, if so, how can they effectively 
do their job without absolutely accurate 
figures under accounting controls? 


My answer is, I don’t know how they 
can do an entirely satisfactory job with- 
out these accounting aids. It seems to 
me that if these figures are important 
simply for the two reasons above-stated 
and for none other, they are important 
enough to place under accounting control 
and be carried on the books of account. 


May not the question well be asked 
then as to why, if cost or appraisal values 
are so essential to the business and per- 
formance of the fiduciary, they are not 
controlled on the books of account? My 
answer to that question is that the ma- 
jority of professional trustees throughout 
the country do maintain these cost and 
appraisal figures on their books under 
accounting controls and can readily re- 
spond to any call for a report of condi- 
tion on this basis. In many communi- 
ties it is the settled practice and has 
been for some time past. Why, then, 
these aversions? 


Some of the Objections 


Well, first let us segregate those who 
have a general objection to the assembly 
or publication of any and all trust depart- 
ment statistics. While I do not question 
their sincerity, I frankly do not share 
their viewpoint and I will not argue the 
pros and cons. I only ask that if that 
is their objection, it not be thrown in 
and used as an objection to the very 
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necessary move toward the determination 
of a uniform or standard basis of trust 
asset valuation for the trust companies 
of the nation. Let them say, “We don’t 
want any figures”, and I will perfectly 
well understand their position, but do 
not let us be confused or have our atten- 
tion diverted from the important question 
of rendering present reports more valu- 
able and understandable. 


Secondly, there are those who say that 
to set up these figures under accounting 
controls on the books of account, will cost 
too much to operate, and that trust de- 
partment operating costs are already 
high. My reply is that it is true that 
operating costs are high, but that there 
are many offsetting benefits and potential 
savings to be effected in placing these 
figures under accounting controls. 


These savings will be effected in the 
time expended by higher salaried men in 
the investment department who must se- 
cure these figures for their day-to-day 
activities, for these accounting figures 
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can be more economically assembled and 
controlled by mechanical means and by a 
lower-salaried bracket of employees, 
namely, the bookkeeping department. In 
addition there are offsetting savings in 
the assembly and preparation of the Pro- 
bate Court accountings—intermediate 
and final. The answer is that higher 
costs do not necessarily follow, and it 
seems to me, particularly in the larger 
banks, that the ingenuity of our oper- 
ating heads should be quite able to rise 
to the occasion. If the change has merit, 
let nothing stand in its way. 


Realistic Values 


Thirdly, there are those who contend 
that these bookkeeping values are not re- 
flective of any “true” values and can, 
therefore, have no meaning. They sug- 
gest “market” values be assembled at ir- 
regular dates, or the entire trust port- 
folios revalued to “market” and these fig- 
ures exclusively used for statistical pur- 
poses. Aside from the impracticality 
and the burden which would be imposed 
in rendering an accurate report of “mar- 
ket” values taken at irregular dates and 
assembled into a grand total of property 
held as of the date of report or call—I 
say, aside from this problem which could 
only be satisfactorily and accurately met 
by actually maintaining an accounting 
control to record all the deliveries and 
receipts and changes in each individual 
account since the date of last valuation 
to “market’”—there would be a very 
large number of items of property for 
which, as everyone knows, there is no 
“market” value. 


A market price frequently does not 
exist, and the only recourse would be to 
assign an appraised or estimated value. 
One could not say with any degree of 
finality that there is not in every trust 
department a very large number of such 


items of property. We are very much 
mistaken in thinking that trust assets 
consist only of listed securities with daily 
quotations of sales. “Market” values, 
therefore, have a very definite limitation 
in meaning. 


Answering the statement then that 
cost or appraisal values are not “real’’, 
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I ask what figures could be more factual 
from a fiduciary’s viewpoint than the 
prices at which he is charged and at 
which he must account to the Courts of 
Probate? As a matter of fact, basically, 
cost or appraisal values are “market” 
values at the time of receipt. They are 
adjusted to “market” upon sale or rein- 
vestment, or at the time of an inter- 
mediary accounting, so that they can 
hardly be said to be meaningless. Essen- 
tially, they do not differ from “market” 
values. 


Cost or Appraisal Values Acceptable 


Cost and appraisal figures are present- 
ly and readily available, it is believed, 
in most of the trust departments of the 
state and national banks and are, in the 
opinion of a great body of trust men, the 
common denominator and the medium 
through which a practical and satisfac- 
tory report of condition can be obtained 
by the supervising authorities and the 
“primary” statistic that many of us feel 
is urgently needed. By proper definition 
of terms and appropriate regulations, the 
value of the reports of the Comptroller 
of the Currency and of other supervisory 
authorities can be greatly enhanced and 
will form the basis for all other member 
bank reports. It is a goal well worth 
the effort. 

A year or so ago, it was reported from 
Washington, that at a conference of 
Federal Reserve Examiners, a prefer- 
ence for the cost or appraisal basis of 
evaluating trust assets was expressed. 
Much progress has been made in the in- 
terim. Let the remaining questions be 
quickly resolved and let us by all means 
view the issues clearly. Cost or apprais- 
al values drawn from proper records un- 
der accounting control will meet the re- 
quirements of the supervising authori- 
ties. Such values will also fully meet the 
requirement for a principal and primary 
statistic, for such values are truly “an 
orderly collection of logically related 
numerical facts.” 


The Fifteenth Regional Trust Confer- 
ence of the Pacific Coast and Rocky Moun- 
tain States will be held at Portland, Oregon 
on August 12-14. 
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When the Dam Burst 


HEN a Cali- 

fornia river fc= 
dam broke some 
years ago a little Feaa=e= 
rural family, con- A\ ieee 
sisting of father, \ 
mother and several IX 
children, was washed 
down the canyon 
with the flood. Only 
one of them sur- 
vived—a little girl 
of fourteen years. 

An attorney friend of the family was 
consulted by an uncle of the child to as- 
sist in looking after the modest estate 
left by the father—consisting of a house 
and lot in the rural community near the 
site of the disaster. 

The attorney had the uncle appointed 
administrator of the father’s estate and 
the Security-First National Bank of Los 
Angeles appointed as guardian of the es- 
tate of the child. He knew that the chief 
portion of the estate of the child would 
be realized from the claim against the 
city for the death of the ward’s parents. 
Within a comparatively short time the 
city settled all such claims, and this 
young lady became the owner of a $71,- 
000 estate, which, of course, came into 
the hands of the bank as guardian. 


—— 

The child was taken to live with the 
grandparents, who were plain, poor peo- 
ple, and, like the girl herself, unlearned 
and lacking in culture and refinement. 
Besides, the grandparents were indulgent 
and it early became evident to the trust 
officer that this young girl was destined 
to grow up without proper training and 
education for the station in life she was 
now financially able to assume. 

The situation grew more acute and 
serious when it was learned that the 
young lady, being of a romantic nature, 
was on the verge of marrying a truck- 
driver who claimed he had saved her life 
in the flood. It was quickly decided to 
get the girl away from him and put her 


in a girl’s_ school 
where she would be 
subject to some dis- 
cipline and at the 
same time receive 
the schooling and 
training that would 
make for her normal 
and proper develop- 
ment. The grand- 
parents were kindly 
and well-meaning 
old people and 
promptly fell in with these plans. 


—+— 

Much time was spent in finding the 
proper school—one that would not only be 
far enough away to break up the “ro- 
mance”, but would also be acceptable to 
the young lady; for she was of course too 
old to force to go to a school she did not 
like. The trust officer accordingly en- 
listed the assistance of a school-finding 
agency, and in a short time a girls’ board- 
ing school was located, apparently by the 
young ward herself, that seemed to meet 
all requirements. The agency took the 
girl on tours of inspection to the schools 
selected in advance, and thus permitted 
her, apparently, to “make her own se- 
lection.” 

The trust officer made it his business 
to visit the school on several occasions, 
although the school is located in another 
county and some 75 miles from the bank. 
He has been consulted by the woman head 
of the school about the ward’s expendi- 
tures, even about the purchase of her 
clothing. The woman owner and princi- 
pal of the school has cooperated admir- 
ably, and she and the trust officer have 
together worked and planned to train 
this young woman not only to take care 
of her money when she arrives at ma- 
jority, but also to fill her place in society 
as a woman of character and culture. 

he 

The ward has been given riding, danc- 
ing, and swimming lessons, and much 
care and attention have been given to 
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social training. The principal of the 
school and the trust officer have even 
conspired to arrange for the young lady 
to meet and associate with young men, as 
well as young women, from good families 
in the community so that her friendships 
would be elevating and helpful. In order 
to acquaint the ward with handling 
money, the trust officer early began de- 
positing $25.00 a month to her own credit 
in a bank in her neighborhood so that she 
might keep her own check book, etc. 

The young lady is graduating this year 
from the girls’ school, and preparing to 
enter a university. In personality, man- 
ner, appearance—in every way, she has 
developed into a charming and gracious 
young woman, and everyone who knew 
her as a young girl is quite surprised and 
pleased with her development. She has 
still not reached her majority, and the 
trust officer has accordingly not yet +re- 
linquished his interesting task of “child- 
rearing.” And the best of it all is that 
the girl herself seems most grateful for 
the efforts made in her behalf. 


The will of William Alfred Michel, 
after designating certain articles which 
he had promised to children or grand- 
children, said: 

“The rest of my small belongings you 
divide among the gang. This is a good 
chance for a scrap, but I want Percy to 
have first choice.” 
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Our Impossible Tax System 


Coupled with the social and economic 
problems which we face are fiscal and 
governmental difficulties of grave im- 
portance. The most elementary public 
services essential to congested urban life 
have been threatened and weakened time 
and again in recent years by an archaic 
and impossible taxing system. Our gov- 
erning units on the Federal, state, and 
local levels have vied with each other to 
tap the possible sources of public reven- 
ues. In this contest the cities have come 
out third best. They have no inherent 
taxing powers, but by and large are the 
great reservoirs of taxable wealth. Left 
for the most part with a revenue system 
based on the general property tax, faced 
with tax delinquencies, unable to borrow, 
and compelled to buy with cash, cities 
have found themselves utterly unable to 
carry the burden of their services, their 
debt, and their relief. By state action 
property appraisals and assessments were 
lowered and tax limitations were enact- 
ed. Special taxes on gasoline and liquor, 
and general sales taxes have been laid 
on a state-wide basis and distributed by 
the state upon theories utterly incompre- 
hensible to the city folk who paid the 
bills. Federal taxes in innumerable va- 
riety were laid to preempt new sources of 
city income. Fortunately the Federal 
program assumed the relief burden of the 
cities for a time—but the debt and oper- 
ating expenses remained a local charge. 
Here is a challenge that must be met— 
the revising of our national revenue sys- 
tem from top to bottom. This is a co- 
operative enterprise which all of us must 
undertake now, immediately. The havoc 
created by our conflicting, overlapping, 
and contradictory tax policies both in ur- 
ban life and in our industrial system 
must come to an end. 


From address by C. A. Dykstra, 
President of University of Wisconsin, be- 
fore recent meeting of Council of State 
Governments. 


The Philadelphia Chapter of the Amer- 
ican Institute of Banking has added a new 
course on “Income and Estate Taxes” to its 
curriculum. 
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Condensed Statement, March 31, 1937 
RESOURCES 


Cash on Hand, in Federal Reserve Bank, and Due 

from Banks and Bankers ......... _ $ 537,924,641.21 
Bullion Abroad andin Transit ......... 6,444,270.00 
U.S. Government Obligations ......... 582,269,639.30 
Public Securities . . or ae 46,271,928.70 
Stock of the Federal Reserve I ss atte 7,800,000.00 
Other Securities . eas ae ie? ited 23,551,603.58 
Loans and Bills Purchased oy ey ae a 670,717,877.79 
Credits Granted on Acceptances ....... . 37,189,420.81 
RR ee a 13,256,359.39 
Other Real Estate . . te al ie de ee 477,075.13 
Real Estate Bonds and Mortgages — i hag 2,290,946.10 
Accrued Interest and Accounts Receivable bo, ay 16,275,266.47 


$1,944,469,028.48 


LIABILITIES 
Capital... .. . . s+. « $  90,000,000.00 
Surplus tae 170,000,000.00 
Undivided Profits. ...... 9,693,212.80 


$ 269,693,212.80 
Dividend Payable April 1, 1937 , 2,700,000.00 
Miscellaneous Accounts Payable, Accrued Interest, 

Taxes,  —_—ae oy ee ee 23,598,131.90 
Items in Transit with Foreign Branches. . 1,125,560.20 
Acceptances . . . .$ 49,857, 180.88 
Less: Own Acceptances ‘Held for 

rg a eg 12,667,760.07 

37,189,420.81 
Liability as Endorser on Acceptances 

and Foreign Bills... . —e 6,974,395.00 
Agreements to Repurchase Securities Sold 811,291.00 
Deposits . . . . . « « -$1,574,051,251.22 
Outstanding Checks ...... 28,325,765.55 

1,602,377,016.77 


$1,944,469,028.48 


Securities carried at $12,310,348.63 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public monies as required by law, and for other purposes. 


(Member Federal Deposit Insurance Corporation ) 




















Now Is The Time 


Early Efforts for State Laws Permitting Common 


Funds Suggested 


CARL W. FENNINGER 


Vice-President, Provident Trust Company, Philadelphia, Pa., and 





‘RUST men in several states are tak- 
‘| ing time by the forelock in the move- 
ment for the establishment of common 
trust funds by trust departments and are 
sponsoring legislation to permit the use 
of this form of investment machinery in 
their respective jurisdictions. Permis- 
sive measures are now pending before the 
legislatures of Connecticut, Indiana and 
New York. 

If these efforts are successful trust in- 
stitutions in the states named will be in 
an advantageous position when regula- 
tions are issued by the Board of Gover- 
nors of the Federal Reserve System au- 
thorizing the establishment of common 
trust funds by member banks and trust 
companies. At present, there appear to 
be five states that provide for the use 
of common trust funds. This is largely 
because trust men in those states have 
looked forward to the development of 
these funds and have arranged for sat- 
isfactory laws. 

These five states are: 


Delaware. Sec. 32. 3875, Revised 
Code of 1915, as amended 1935. 

Ohio. Page’s Annotated Ohio Gen- 
eral Code, 1930, Sec. 710-164. 

Oregon. Official Oregon Code of 
1930, Sec. 22-1214, par. 6, as amended 
Laws 1931, Ch. 278, Sec. 17, and Laws 
1933 Second Special Session, Ch. 67, 
Sec. 3. 

Pennsylvania. Sec. 819-1109, Act 
112, Laws of Pennsylvania, 1933. 

Vermont. Sec. 6816, Public Laws of 
Vermont, 1933. 


Now would seem to be the time for 
trust men in other states, who are inter- 


Chairman, Committee on Common Trust Funds, Trust Division, A. B, A. 


415 


ested in the possibilities of the common 
trust fund, to examine their laws as to 
the authority to operate such funds. 
Many state legislatures are meeting this 
year that will not convene dgain for two 
years. The enactment of permissive 
statutes, phrased in very general terms, 
while the Federal Reserve rules are 
awaited may prove to be valuable time- 
savers. While much of the future use- 
fulness of the common trust fund de- 
pends upon the attitude of the Federal 
Reserve Board and Treasury Depart- 
ment, nevertheless it is obvious that reg- 
ulations of these bodies would be value- 
less to trust institutions in states with- 
out permissive legislation. 


Two Contingencies 


It might be well to point out that trust 
institutions proposing to establish com- 
mon trust funds for the investment of 
trust funds will have to conform to such 
regulations as may be promulgated by 
the Federal Reserve even if they are not 
members of the reserve system, if they 
wish to avail themselves of Section 169 
of the Revenue Act of 1936. Congress, 
in this Act, declared that a common trust 
fund shall not be subject to the corpora- 
tion tax when it is maintained “in con- 
formity with the rules and regulations, 
prevailing from time to time, of the 
Federal Reserve System pertaining to 
the collective investment of trust funds 
by national banks.” 

While it is not possible to forecast the 
rules and regulations which may be is- 
sued by the Federal Reserve Board on 
the subject, the general policy of the re- 
serve system indicates that if common 
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trust funds are authorized the authori- 
zation will only be effective where their 
operation is in conformity with state 
laws. Hence the development of the 
common trust fund plan for trust invest- 
ments appears to depend, in all but the 
five states already mentioned, upon two 
contingencies — permissive regulations 
and permissive legislation. Since trust 
men in various parts of the country are 
giving serious thought to the common 
trust fund idea a summary of the statu- 
tory situation may be of interest. 

In addition to the five states having en- 
abling statutes New Jersey (Sec. 72-37a, 
Compiled Statutes of New Jersey) has a 
law relating to the use of mortgages and 
mortgage pools that has some relation to 
the common trust fund theory. 

The states in which common trust 
funds apparently are prohibited are: 


Connecticut. Sec. 4087. Gen. Stat- 
utes, 1930. 

Indiana. Sec. 185, ch. 40, Laws of 
Indiana 1933. 

Washington. Sec. 3256, Remington’s 
Revised Statutes 1932. 


State statutes open to interpretation 
as prohibiting the use of common funds 
by trust departments appear to be: 


Colorado. Sec. 2771. Sec. 2747. Com- 
piled Laws of 1921, approved and ef- 
fective 1931. 

Florida. Sec. 6127 (4186) Laws of 
1927, as amended by Sec. 28, Chap. 
13576, Laws of 1929. 

Maine. Sec. 75, Ch. 57, Revised Stat- 
utes 1930. 


Minnesota. Sec. 7739, Mason’s Min- 
nesota Statutes 1927, 1934 Supp. 

Virginia. Sec. 4149 (69) Laws of 
Virginia, 1930, Supp. 1932, as amend- 
ed by Chap. 79, Laws 1934. 

West Virginia. Chap. 31, Art. 4, Sec. 
6, Official Code of West Virginia of 
1931. 

Wisconsin. Sec. 223-05, 1929. 

Wyoming. Sec. 10-403, Subsec. 18, 
Revised Statutes of Wyoming, 1931. 


In the other states of the Union, there 
appear to be no statutory laws on the 
subject of common trust funds. In 
some states there are court decisions on 
the question, holding one way or the oth- 
er. However, in these states the ques- 
tion of the right of a trust department 
to operate a common trust fund prob- 
ably will have to be definitely settled by 
legislation. 


In the Broadest Terms 


Because of the fact that so few states 
now have enabling statutes on common 
trust funds, it is clear that it will be a 
long time before this type of investment 
machinery can become general in trust 
departments throughout the country 
even after the way is opened through 
Federal Reserve regulation. This is why 
it would seem advisable for trust men 
interested in the subject to make an 
early start in meeting the problem of 
state laws. 

It would be impractical to suggest a 
form of enabling statute. In some states 
there will doubtless be peculiar local 
factors to be considered. But at this 
time it might be suggested that any 
legislation designed to permit the use of 
common trust funds and intended for en- 
actment before the issuance of Federal 
Reserve regulations should be in the 
broadest possible terms. That is, such 
a statute should deal only with the ques- 
tion of authority to operate a common 
trust fund in a given state, leaving ques- 
tions of detail and method to the regula- 
tory body. 


An Example 


The Ohio statute is an example of a 
broad general law covering the principle 
of common trust funds without attempt- 
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THE PUBLIC NATIONAL BANK 


AND TRUST COMPANY OF NEW YORK 


MAIN OFFICE 76 WILLIAM STREET 
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WwW 
CONDENSED STATEMENT 


rn | J oe a, i, 


of Condition at the close of Business, March 31st, 1937 


RESOURCES 
Cash and due from Banks . $48,026,034.12 
U. S. Government Obligations 21,123,802.47 


State, Municipal and Corpo- 

rate Bonds .. +. «+ « « 27,840,559.48 
Loans and Discounts . 68,860,799.95 
Mortgages Owned... . 6,800.00 


Customers’ Liability under 
Acceptances ° 


Liability of Others on Bank- 
ers’ Acceptances Sold With 
Our Endorsement. . 205,563.26 


Banking Houses 1,750,728.46 
Other Real Estate Owned . 241,694.86 
Federal Reserve Bank Stock 420,000.00 
Accrued Interest Receivable 543,156.14 
Other Assets .... «- » 316,301.47 


TOTAL . $172,482,396.47 


3,146,956.26 


Member: New York Clearing House Association, Federal 


LIABILITIES 
Capital . . . . $7,000,000.00 
Surplus . . . . 7,000,000.00 


$14,000,000.00 
Undivided Profits 1,324,372.33 


$15,324,372.33 
DWidends Payable: 
April 1, . . . + $150,000.00 
July 1, . « « « 180,006.00 300,000.00 


Unearned Discount... . 245,300.85 
Reserved for Interest, Taxes 
and Contingencies . ° 1,600,322.48 
Acceptances 
Outstanding 
Less: 


$3,802,398.52 


Own in Portfolio 392,709.32 


3,409,689.20 

Bankers’ Acceptances Sold 
With Our Endorsement . 205,563.26 
Other ‘pee o a ae ee 230,182.57 
Deposits .. © « « « « Otters 


TOTAL . $172,482,396.47 


Reserve System, Federal Deposit Insurance Corporation 


32 Offices Located Throughout Greater New York 


ing to define type of funds or operating 
requirements. It is quoted here only as 
illustrative of this thought. 


Page’s Annotated Ohio General 
Code, 1930, Section 710-164. “In the 
management of money and property 
held by it as a trustee, such trust 
company may invest such money and 
property in a general trust fund of 
the trust company. But it shall be 
competent for the authority making 
the appointment to direct whether 
such money and such property shall 
be held separately or any part there- 
of invested in a general fund of the 
trust company. The trust company 
always shall follow and be entirely 
governed by the directions contained 
in any will or instrument under which 
it acts.” 


The above data in regard to state laws 
is believed to be correct, but if upon 
checking any of the records in the dif- 
ferent states the conclusion stated is 


found to be incorrect, it would be a real 
help to the Committee on Common Trust 
Funds of the American Bankers Asso- 
ciation to be advised of the correct posi- 
tion. 

While therefore it would seem advis- 
able to take up the question of state law 
in relation to common trust funds, it 
must be realized that, even with permis- 
sive laws and regulations, the establish- 
ment of the plan for trust investments 
must be cautiously and very diligently 
worked out. 

We must expect the Federal Reserve 
System not to throw open the door to 
the establishment of any and all kinds 
of investment funds, and that the re- 
quirements to be met will be designed 
to afford ample protection to estates, 
beneficiaries and trust institutions 
themselves. 


The Transamerica Corporation has ac- 
quired control of the Phoenix National Bank 
and The Phoenix Saving Bank & Trust Co., 
Arizona. 
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A Modernized Trust Plan 


Trust Provisions to Obviate the Life Tenant-Remainderman 
Conflict of Interests, Adjust Income to Living Costs and 
Reduce Risk of Surcharge 


H. G. CARPENTER 
Vice President, E. W. Axe & Co., Inc., New York 


RAW out any trust man regarding 

the problems incidental to the trust 
business and you will not listen long be- 
fore you learn that his troubles center 
about the difficulty of providing sufficient 
income for life tenants while trying at 
the same time to give proper heed to the 
interests of remaindermen. 

You will hear, too, that rising living 
costs, combined with lower yields, are 
aggravating an already difficult situation. 
And if the trust man bares his heart a 
bit more you will be told of the ever pres- 
ent danger of surcharge—that Damocle- 
sian sword which hangs as a perpetual 
threat over the corporate trustee. 


Breeding the Conflict 


Investment management, if it is to 
achieve any degree of success, must, as 
a prerequisite, have every possible fetter 
and bias eliminated. Pity the poor trust 
man, then, who under the conventional 
will and trust, must cope with the neces- 
sity of producing a satisfactory earned 
income during depression and prosperity 
alike; who is pressed for an even greater 
income now that living costs have taken 
it into their heads to rise, coincident with 
the fall of interest rates; and who labors 
always under the threat of surcharge. 

It is the purpose of this paper to show, 
first, that the conventional will and trust 
is a breeder of conflict between the in- 
terests of life tenant and remainderman; 
and second, to suggest sections for such 
instruments which will (a) obviate this 
conflict of interests, (b) automatically 
(under competent investment manage- 
ment) adjust life tenants’ income in ap- 
proximate relation to the changes in the 


cost of living, and (c) reduce or elim- 
inate the corporate trustee’s risk of sur- 
charge. Nothing can be done, of course, 
to alleviate the difficulties attendant upon 
testamentary trusts now being adminis- 
tered. The following suggestions are 
made with a view to avoiding similar 
difficulties in future trusts. 


Satisfactory Results 


The provisions discussed below, which 
are designed to achieve this threefold re- 
sult, are part of a plan worked out sev- 
eral years ago by E. W. Axe and R. E. 
Houghton for one of our clients who 
wished to set up a trust for his wife and 
minor child. As the death of the client 
in question occurred some two years ago, 
we have had an opportunity of observing 
the operation of these provisions in actual 
practice. The _ satisfactory results 
achieved under this plan, and the way in 
which it has obviated, for both the bene- 
ficiaries and the trustee, some of the dif- 
ficulties and annoyance which often arise 
under more conventional trusts, have led 
to the incorporation of similar provisions 
in the wills of a number of other clients. 

The conventional testamentary trust 
provides that net earned income shall go 
to the life tenant, while principal passes 
to the remaindermen at the death of the 
life tenant or when remaindermen attain 
majority. 

The modernized trust plan provides 
that the life tenant shall receive a stip- 
ulated percentage of the corpus of the 
trust, annually, based upon an appraisal 
of the trust assets each year on the 
month and day of the testator’s death, re- 
gardless of the income which may actual- 
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ly be earned. Thus a $250,000 trust 
might provide 4% per annum to a life 
tenant whose normal living expenses are 
estimated by the testator at $10,000 per 
year. All earned income is, of course, 
paid back into the trust. 


Removing the Income Complex 


It will be noted that the above pro- 
vision does not burden the estate man- 
agers with the management-inhibiting 
injunction to attempt to earn a given 
rate of income during periods when in 
their best judgment it is unwise to in- 
vest for income. They are free to carry 
out two very important managerial func- 
tions: (1) conserve principal; and (2) 
bring about appreciation of principal 
(preserve purchasing Power), when in 
their opinion it is reasonably safe to do 
so. 

If the investment management is even 
fairly competent, there will be far more 
money left for the remaindermen under 
this plan, than if the trustees were ex- 
pected to make the estate earn at the rate 
of 4 per cent each and every year. The 
remaindermen’s interests are not jeo- 
pardized by demanding that the fund be 
risked unnecessarily in attempting to 
provide a “steady income” out of earn- 
ings. By this means conflict of interests 
between income-receiver and remainder- 
men is avoided—the much discussed and 
often deplored problem that arises in so 
many trusts. 

The conventional plan of giving only 
the earned income to the life tenant and 
conserving the principal for the remain- 
dermen may be thoroughly workable in 
those comparatively rare instances where 
the estate is of a size adequate to afford, 
at 2 per cent, or perhaps only 1 per cent, 
all the income the wife may require, even 
under circumstances where the cost of 
living may increase drastically. But in 
the great majority of cases the plan of 
allotting only the actual income to the 
income-receiver and attempting to save 
all of the principal for the remainder- 
men, can have but one result: the trustee 
must invest for income each and every 
year—frequently if not generally to the 
detriment of the remaindermen’s inter- 
ests. Even in the case of the larger es- 
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tates, where perhaps 2 per cent or 1 per 
cent affords sufficient income for the life 
tenant, the interests of the remainder- 
men would be better served by the mod- 
ernized trust plan. 


Adjusting Income to Cost of Living 


The above provision also makes it pos- 
sible to protect the fund against a rise 
in the general price level and the cost of 
living or, in other words, to preserve the 
purchasing power value of the fund, and 
to do this without involving a conflict 
between the interests of the income-re- 
ceivers and remaindermen. If the pres- 
ervation of the purchasing power value 
of the fund demands that it be invested 
in non-dividend paying securities, that 
can be done without reducing the amount 
that is paid out each year to the income- 
receivers. The same means that pro- 
tect the remaindermen’s interests against 
the effect of a rise in the general price 
level will also increase the amount that 
is paid out to the income receivers. In 
this way, what is to the advantage of the 
remaindermen is also to the advantage of 
the income-receivers, and what is disad- 
vantageous to the remaindermen is also 
disadvantageous to the income-receivers. 


Under the old plan by which only the 
net earned income was paid out each 
year, situations often arose in which the 
interests of the remaindermen and the 
income-receivers were in conflict. Securi- 
ties that are of the greatest value in pro- 
tecting purchasing power often afford a 
small dividend or interest return or none 
at all. If a fund managed under the old 
plan is protected against a rise in the 
general price level, the income receivers 
usually suffer. If, on the other hand, in- 
come is maintained, the fund cannot be 
protected as well against the effect of a 
rise in the general price level, or attempt- 
ing to protect it will involve it in greater 
risk. Under the proposed plan, what is 
in the long run to the best interests of 
the remaindermen is also to the best in- 
terests of the income-receivers, and the 
customary conflict of interests is avoided. 


Protecting Capital Value 


Similarly there is an advantage in sit- 
uations in which the investment manager 
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of the fund may believe that it is neces- 
sary to adopt a strong defensive position 
in order to guard against possible depre- 
ciation in the capital value of the fund. 
If a situation arises, for example, in 
which, because of unsound financial con- 
ditions, there is danger of a serious de- 
cline in both general business activity 
and in high-grade bond prices, the fund 
may, as a matter of safety, be kept in 
cash without embarrassing the income- 
receivers by cutting off income. 


This arrangement has also the value 
that if the investment manager is able 
to build up the capital value of the fund, 
the income-receivers will derive im- 
mediate benefit. Investment manage- 
ment can be judged according to the man- 
ner in which the capital value of the fund 
is protected and increased, as well as by 
the actual income that is brought in each 
year. Income will not be exaggerated 
out of its true importance in judging in- 
vestment management, while capital is 
possibly being depleted. 

If the investment managers should im- 
pair the capital value of the fund, this 
fact will immediately be brought home 
to the income-receivers, through a reduc- 
tion in the annual payment. It will not 
be possible, as was sometimes the case 
under the old plan, for a fund to suffer 
serious capital impairment before recog- 
nition of the situation is brought forci- 
bly to the attention of the beneficiaries. 


It is true of course that if there is a 
substantial rise in the general price 
level and if the value of the fund does 
not appreciate in proportion (periods of 
rising commodity prices usually afford 
reasonable opportunities for achieving 
appreciation) the income-receivers will 
have to reduce their standard of living. 
Under the plan suggested, however, in- 
vestment management has a much better 
opportunity to keep pace with the rise in 
the general price level than under the 
old plan, where management must strug- 
gle against the handicap of maintaining 
earned income at a steady rate. 


Income Latitude 


It would be possible, of course, to in- 
Sert a provision by which, in case a rise 
in the general cost of living occurs, the 
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amount paid out each year would be in- 
creased arbitrarily. It might, for ex- 
ample, be provided that the amount that 
would be paid out would be determined 
by a cost-of-living index, or by some oth- 
er index of commodity prices. 

In this way, if prices advanced, the 
amount paid to the income-receivers 
would be increased, regardless of wheth- 
er the capital value of the fund increased 
or not. This method, however, would re- 
sult in decreasing the capital value of 
the fund if the discrepancy between cap- 
ital and the general price level contin- 
ued. It seems better, consequently, to 
make income depend upon the capital 
value of the fund regardless of changes 
in the general price level. 

Under the plan as outlined above, if 
the capital value of the fund appreciates 
substantially, the income-receiver will, 
of course, draw more income than is re- 
quired; but there is nothing to prevent 
him or her from setting this aside and 
building up a small fund, as a sort of 
supplementary reserve. So many wills 


are drawn as though the husband 
thought his wife an imbecile of some 
sort, or a spendthrift. There are occa- 
sional instances where this may be true 
but most men have a great deal of faith 
in their wives. Most wives have good 
sense. Few of them have been spend- 
thrifts. Therefore, if they do happen 
to draw more income than they need, it 
may be presumed that they will be just 
as careful of their surpluses as they 
were before the demise of their hus- 
bands. 


Reducing the Trustee’s Risk of Surcharge 


One of the greatest risks of the trust 
company, as well as one of its gravest in- 
vestment management handicaps, is its 
responsibility and liability as trustee. 
This trustee responsibility and liability 
makes it necessary for the trust com- 
pany, if it also manages the investments, 
always to ask itself this question: “Will 
such a step make us liable to sur- 
charge?” The result is that investment 
programs of trustees must be conducted 
in part at least for the protection of the 
trust company, as well as for the welfare 
of the beneficiaries. The very argument 
which induces many investors to estab- 
lish trusts (liability of the trust com- 
pany to surcharge) thus proves to be a 
cogent handicap to the successful man- 
agement of their estates. 

The modernized trust plan, recogniz- 
ing this risk and this handicap, includes 
provisions which supplement the trus- 
tee’s facilities with those of competent* 
investment counsel, thus reducing or 
eliminating the trust company’s risk of 
surcharge and at the same time afford- 
ing to beneficiaries the advantages of 
unhampered investment management. 
Title to the assets of the trusts of course 
is vested in the trust company, but the 
trust provisions relieve the trust com- 
pany from any liability for loss which 
might result from the investment man- 
agement of the fund. (Continued page 487) 


*The testator who employs this plan, or the 
trust company which recommends it, will of 
course want to select investment management 
with extreme care. See article in August, 1936, 
issue of Trust Companies, entitled ‘““What to Look 
for and What to Disregard in Seeking Competent 
Investment Advisers.” 
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Deposits 
$86,687 ,562.32 
27,738,549.87 


and Cer- 
tified 
Checks . 
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Trends In The Trust Field 
xk Kk * 


By HENRY E. SARGENT 


Trust Legislation 


RESIDENT ROOSEVELT has 

cleared the way for legislation at this 
session of Congress to provide for the 
regulation of trustees under indentures 
by the Securities and Exchange Commis- 
sion. Members of the Commission met 
with the President in the middle of April 
and found that proposals for legislation 
to this end would fit in with the adminis- 
tration program. 

The Commission has in preparation 
recommendations to Congress that will 
deal specifically with indenture trustees 
and bondholders’ protective committees. 
While the Commission’s ideas, if enacted 
into law, will work a radical change in 
the procedure of trustees under corpo- 
rate indentures, the type of legislation 
contemplated is by no means as drastic 
as might have been expected. Since the 
Commission submitted its report to Con- 
gress last June there has developed a 
somewhat less critical attitude toward 
trust institutions. 

It is intended to provide that inden- 
ture trustees shall assume more active 
duties than they have in the past. But 
there is no intention of legislating the 
corporate trustee out of existence. Work 
on the legislative program of the Com- 
mission is being rushed in an effort to 
obtain the early attention of Congress. 


Bankruptcy Act 


MENDMENTS to section 77B of the 
bankruptcy law proposed by Repre- 
sentative Chandler (Dem.-Tenn.), are 
giving trust men some concern. Parti- 
cular interest attaches to the suggestion 


that the Securities and Exchange Com- 
mission be given authority to disapprove 
of new issues of securities in connection 
with reorganizations. 


Common Fund Record 


HE Securities and Exchange Com- 

mission has compiled the record of 
twelve common trust funds operated by 
as many trust institutions. The study 
was made as a part of the investigation 
of investment trusts. The data on com- 
mon trust funds will go to Congress in 
the report on investment trusts which is 
due this session. The Commission’s 
findings may have a bearing on the reg- 
ulations now under consideration by the 
Board of Governors of the Federal Re- 
serve System to permit the establishment 
of common trust funds by member trust 
institutions. 


Interest on Trust Deposits 


EMPORARY provisions of the bank- 

ing act permitting the payment of in- 
terest on deposits of uninvested trust cash 
expire on August 24 of this year. Ap- 
parently no new regulations on the sub- 
ject are contemplated by the Federal Re- 
serve authorities as Regulation Q seems 
to cover the situation. However, an ef- 
fort is being made in New York to obtain 
the passage of a state statute declaring 
that deposits of trust cash are not de- 
mand deposits. With such a statute and 
in the absence of a definite ruling by the 
Reserve system it is believed that New 
York banks could continue paying inter- 
est on trust cash. 
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Costs and Earnings 


FFORTS are being made by the 

Comptroller of the Currency to de- 
velop standard cost accounting systems 
in trust departments of national banks. 
National bank trust examiners are to 
give special attention to cost accounting 
methods and in the absence of a practical 
system will suggest that the plan recom- 
mended by the Trust Division, A. B. A., 
be adopted. This policy represents the 
first attempt by Government authorities 
to standardize trust department cost ac- 
counting. 

An important contribution to the prob- 
lem of determining trust department 
costs is to be made by the Trust Company 
Section, Pennsylvania Bankers Associa- 
tion. The results of a state-wide survey 
will be reported at the annual meeting of 
that body in May. The New York State 
Bankers Association is planning a com- 
prehensive study of trust department 
costs.in that state. 


Deducting Fees 


ENTION was made last month of 

the decision of the Internal Revenue 
Bureau to continue its policy of allow- 
ing the deduction of trustees’ fees, as 
business expenses, from income tax re- 
turns. However, clarification of the pos- 
ition of the bureau discloses a distinc- 
tion between testamentary and irrevoc- 
able trusts and revocable trusts in the 
application of this policy.Trustees’ com- 
missions and custodian fees are allowable 
deductions without allocation in the case 
of irrevocable trusts but in the case of 
revocable trusts such fees are allocated 
over taxable and non-taxable income and 
the portion relating to non-taxable in- 
come is disallowed. Many tax attorneys 
question the correctness of the bureau’s 
present policy of disallowing any portion 
of such expenses in the case of revocable 
trusts, citing the recent decision in 
Grace M. Knox, 35 BTA 143. 


Tax Treaty 


T may be months before the tax treaty 
with Canada becomes effective. There 
appears to be considerable misunder- 


' tions. 
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standing over the matter. Some with- 
holding agents are only withholding a 5 
per cent tax instead of 10 per cent, seem- 
ingly under impression that the treaty 
with Canada is in force. They are run- 
ning a considerable risk. 

There is pending in the Senate a treaty 
with Canada to make effective the pro- 
vision of Section 143 of the Revenue Act 
of 1936 covering the withholding of taxes 
on tax-free covenant bonds at the source 
which declares “10 per cent in the case 
of a nonresident alien individual (except 
that such rate shall be reduced, in the 
case of a resident of a contiguous coun- 
try, to such rate, not less than 5 per cent, 
as may be provided by treaty with such 
country).” 

The treaty negotiated with Canada 
provides for the 5 per cent rate. How- 
ever, a number of things must happen 
before the reduced rate becomes effective. 
First the treaty must be approved by the 
Senate and then it must be proclaimed 
by the President. Then the Bureau of 
Internal Revenue will issue regulations 
governing the withholding of taxes in 
accordance with the treaty. Not until 
the regulations are issued is the with- 
holding of 5 per cent authorized. 


Government Bonds 


URN of the month decline in Gov- 

ernment bond prices was regarded 
with real satisfaction by trust men in 
New York. Expecting the stabilization 
of prices for Government’s at a level be- 
low those obtaining before the break and 
barring the ever-present contingency of 
inflation, the recent development in the 
Government bond market was interpreted 
as of distinct advantage to trust institu- 
It is pointed out that lower prices 
for Governments mean higher yields. 
Thus it is expected that trust depart- 
ments will be able to produce some in- 
come for beneficiaries from investments 
in Governments and also produce some 
earnings for trustees. Moreover, lower 
price levels are counted upon to reduce 
the volume of bonds called for redemp- 
tion by the Treasury, thus simplifying 
another problem for the trust investment 
officer. 
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Trust Dinner 


T looks as though they were going to 

give the trust dinner back to the trust 
men. Originally the banquet which con- 
cludes the annual February Mid-Winter 
Trust Conference in New York was an 
occasion for fiduciaries. In recent years 
the dinner has grown to tremendous pro- 
portions, but commercial bankers and 
their guests have predominated the at- 
tendance. Trust men have felt that their 
dinner was becoming a bank affair. Bank- 
ers have felt that competition for guests 
and elaborate entertainment were com- 
mercializing the function. This year the 
use of the 1937 banquet seating list as a 
mailing list for chamber of commerce 
advertising heightened the _ reaction 
against commercialism. Just what is to 
be done has yet to be decided but serious 
consideration is being given to making 
the character of the banquet in keeping 
with the spirit of the February trust con- 
ference. 


Liability Insurance 


APID progress is being made in the 

development of a standard policy to 
provide liability insurance for fiduciaries. 
The National Bureau of Casualty and 
Surety Underwriters, New York, has 
worked out a draft of a proposed stand- 
ard form of coverage which is being stud- 
ied by the Trust Division, A. B. A. This 


type of insurance is designed to protect 
fiduciaries in their individual capacities 
against claims for damages arising out 
of properties held in trust. 


Clarification of Uniform Prin- 
cipal and Income Act 


To clarify a slight confusion in the in- 
terpretation of the Uniform Principal and 
Income Act, with regard to charging the 
trustee’s fees and compensation, the Oregon 
legislature at its recently adjourned session 
amended the preamble to add two defini- 
tions. These are the first questions to be 
raised under the Act, and the only amend- 
ment thereto, in almost six years of expe- 
rience since its enactment, a truly remark- 
able contrast to the difficulties arising in 
the great majority of states where the Act 
has not been adopted. 

The new definitions are: 

“Trustee’s compensation”, as used in this 
act, means the normal, recurring fee of the 
trustee for its services in the management 
and administration of the trust estate, ir- 
respective of the manner of computation of 
such fee; 

“Trustee’s commission”, as used in this 
act, means the fee of the trustee for ser- 
vices rendered, other than in the normal 
management and administration of the trust 
estate, and includes remuneration of the 
trustee for acceptance, distribution, term- 
ination, and all other fees of like nature, as 
distinguished from regularly recurring com- 
pensation for management and supervision 
of the trust estate by the trustee. 





Ten Tests For Common Stocks 


Business Judgment Required in Selecting Trust Investments 


C. ALISON SCULLY 
Vice-President, The Bank of the Manhattan Company, New York 


HERE is no hard and fast rule of 

law that common stocks are not a 
suitable investment for trust funds. Un- 
less they fall within the definition of elig- 
ible investments, either by the terms of 
the will or deed, or under the statutes of 
the state having jurisdiction of the trust, 
the purchase of common stocks cannot be 
justified. Otherwise, the question be- 
comes one of business judgment. 

What then are the tests of business 
judgment which are to be applied in de- 
termining whether or not common stocks 
are a suitable investment? 

First: they must be bought at a time 
when those best informed and regarded 
as best qualified to judge of such matters 
consider common stocks a satisfactory 
and prudent investment medium. 

Second: they must be bought after in- 
vestigation and with discrimination. 
Prudent men do not buy common stocks 
on tips or without knowledge of the in- 
dustry and the company represented. 

Third: they must represent as high a 
degree of stability as possible. The busi- 
ness should be a fundamental industry 
with a record of earnings. We venture 
the suggestion that the trustee who is 
to buy common stocks should select those 
companies in a business or industry 
which has passed the experimental stage 
and is established but which seems yet 
to have ahead of it possibilities of furth- 
er development without undue interfer- 
ence from governmental or political 
bodies. There is more chance for spec- 


From The Purchase of Common Stocks 
as Trust Investments by Mr. Scully, just 
published by The MacMillan Co., New 
York. 


tacular profit in the stock of untried ven- 
tures but these are precisely the types 
of investment which are not prudent and 
which are therefore not suitable for 
trust funds. 

Fourth: they must be purchasable at 
prices which the asset position of the 
corporation and the reasonable business 
prospects justify. This does not mean 
that minor swings in the market are to 
be noticed. If a trustee has decided to 
buy common stock, he should not post- 
pone buying because he expects the price 
of the particular stock to be lower in 
another week or month. If viewed over 
a period of time the price seems fair and 
reasonable, the purchase should be made 
but unless the price does seem fair and 
reasonable, the purchase is not justified. 

Fifth: the capital structure and finan- 
cial condition of the company must be 
satisfactory. Some trustees limit their 
common stock purchases to companies 
without funded debt. This is the more 
conservative policy. Clearly, the debt 
ahead of the stock should not be large 
for, notwithstanding much loose think- 
ing on the supposition that in a time of 
inflation, large debt is readily paid off 
in depreciated currency, the history of 
the German inflation shows that the com- 
panies with the largest debt suffered 
most severely. 

Sixth: the management must be cap- 
able and the relations between officers, 
directors and stockholders reasonably 
harmonious. A trustee cannot well jus- 
tify buying into an internal dispute be- 
tween rival factions of stockholders. 

Seventh: when they have been placed 
in the portfolio of a trust, common stocks 
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Foreign News—and Your Affairs 


Nearly every morning the pages of the 
newspapers carry items which concern, 
perhaps disturb, those who transact busi- 
ness abroad. 

For example, you read that a country 
has attempted to “defend” its economy 
by establishing new tariffs or barriers 
affecting its imports and imposing re- 
strictions on exchange. 


must be watched and reviewed with reg- 
ularity and frequency. 


Eighth: the proportion of the fund to 
be invested in common stocks and the 
concentration or diversification of the 
fund in the stocks of one or several com- 
panies must find support and justification 
in the conservative investment opinion of 
the time. 


Ninth: the income currently distribut- 
able or in reasonable prospect must be 
appropriate to the purposes of the par- 
ticular trust. 


Tenth: trustees with limited financial 
experience and lacking intimate touch 
with current business and financial af- 
fairs should not undertake to act on their 
own judgment alone and at best should 
limit their purchases to a small list of 
the seasoned companies. The adoption 
of a common stock policy for a trust fund 
is not for the tyro or inexperienced ex- 
cept in a very limited way. A common 
stock policy, if the full benefit of it is to 
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Then another country does the same. 
Each such change creates another problem 
to be solved. 


Because of this Bank’s long and varied 
experience and constant study of move- 
ments in international trade, it has been 
able to help many of its customers un- 
derstand and overcome the difficulties 
created bythese ever changing conditions. 


Perhaps we can assist you too. 





be enjoyed without too great risk, is pri- 
marily for the trustee who is a seasoned 
and experienced investor. 

Finally, the justification of the trustee 
in buying common stocks must be found 
in his own belief fortified by conservative 
opinion of the day that in so doing he is 
conserving the principal of the fund. 
This does not mean that a vague hope of 
seeing it increase, a “quick turn,” an ex- 
pected improvement in the market can 
ever furnish an excuse for a trustee in 
buying common stocks. The program of 
the trustee should be an investment pro- 
gram, in the true sense of the word, based 
on experience and looking ahead for its 
fulfillment to a period of years, not days 
or weeks. The trustee in purchasing 
common stocks is buying for as nearly 
permanent investment as any investment 
under modern conditions can be. 


A 12% pay increase for tellers, book- 
keepers and clerks of the Security Bank & 
Trust Co., Beaumont, Texas, has been au- 
thorized. 

















A Common Stock Policy For Trustees 


Fiduciaries Advised to Shift from High Priced Stocks to 
Bonds and Mortgages 


BRIG. GEN. CHARLES G. DAWES 
Chairman of the Board, The City National Bank and Trust Company, Chicago 


WING to the unprecedented low rate 

of return on first class bonds and 
mortgages and the fear of currency in- 
flation, there was widespread discussion 
in the country two or three years ago of 
the policy of trust investment in common 
stocks. 

A cruel dilemma enmeshed the officers 
of insurance companies and trust officers 
with discretionary powers, whereby ad- 
herence to the policy of investing in high 
grade bonds meant the almost entire sac- 
rifice of current income, while investment 
in common stocks produced a larger rate 
of current income but involved a greater 
risk of loss than heretofore had been 
deemed consistent with proper invest- 
ment. 


The Peak Years 


Whatever exceptions there have been 
in individual cases, the fact remains that 
in the last two years the prevailing low 
interest rates have forced an unprece- 
dented and enormous amount of trust 
funds into common stock investments. 
Responsibilities of a greater magnitude 
than ever before now rest upon trustees 
in connection with common stock hold- 
ings or proposed purchases. When I 
say “now,” I am referring to this year 
and next, which two years will probably 
cover the peak years in this present pe- 
riod of prosperity. 

Let us consider the course during a 
depression of a wise investor in the ac- 
cumulation of a properly balanced hold- 
ing of common stocks, who keeps in mind 
both current income and the prevention 
of a future loss in principal investment. 


An address before the Robert Morris Associates, 
Chicago, April, 1937. 


He realizes, other things being equal, 
that in buying stocks paying current 
dividends, he is paying a higher price 
than for stocks not paying current divi- 
dends, since the demand for the former 
is comparatively greater. He does not 
confine his purchases to dividend stocks 
alone but invests as well in stocks which 
are not paying current dividends but are 
the issues of companies with strong cap- 
ital structures, established business, a 
good record of pre-depression’ dividends 
and a prospect of a resumption of divi- 
dends under restored normal business 
conditions. He cannot otherwise realize 
the benefit of the law of average and 
properly protect his principal investment. 


A Variety of Risks 


There are many causes for the cessa- 
tion of dividend payments entirely un- 
associated with depression, and the pro- 
portionately greater rise in the prices of 
non-dividend stocks in sound companies 
when their dividends are resumed after 
a depression is the insurance of the safe- 
ty of his principal against losses in his 
accompanying purchases of the dividend 
stocks at comparatively higher prices. 

The wise investor always takes the 
long view into consideration as well as 
the short one. He realizes that high div- 
idend rates often obscure the important 
relation of book values to market prices 
of stock, and that in some cases high 
dividends result in market prices of stock 
which are chiefly representative not of 
tangible or enduring property but of an 
attenuated and temporary “good will.” 
At best, other things being equal, the in- 
vestor in stocks encounters a greater va- 
riety of risks than the investor in bonds, 
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and this accounts for the universal legal 
safeguards here and abroad against trust 
investments in other than bonds and 
mortgages based primarily on tangible 
property values. 


Certain Loss 


Let us now consider the handicaps up- 
on the free exercise of his business judg- 
ment under which the trustee labors who 
is granted discretionary power to invest 
trust funds in common stocks. 


In the first place, he faces a pressure 
for income arising out of the necessi- 
ties of the beneficiaries and generally dis- 
criminates for that reason against any 
investment in stocks not paying current 
dividends. In the second place, he sub- 
jects himself to the possible charge of 
undue speculation if he purchases a stock 
before dividends upon it have been re- 
stored. For this reason many trusts 
with common stock investments lose the 
benefit of the law of average. 

So associated with value in the mind 
of the average man is a current dividend 
rate on stock that in the great speculative 
orgy ending in 1929 certain investment 
trusts attracted crowds of investors by 
one of the most effective devices for in- 
suring a certain loss ever devised to al- 
lure superficial thinkers. It was a pro- 
vision in their charter that only dividend 
paying stocks could be held. Stocks held 
which ceased dividends at any time were 
required to be sold immediately, and the 
money re-invested in dividend paying 
stocks. In other words, stocks were sold 
when a loss was certain, and only pur- 
chased when comparatively high in price. 


The Part of Wisdom 


Trustees are so sensitive to this gen- 
eral public attitude that many in self- 
protection, but unthinkingly, follow in 
good faith the same mistaken policy. I 
have even heard it contended by some 
lawyers that, despite the grant in the 
trust instrument of discretionary powers, 
personal liability on the part of the 
trustee might attach to a purchase of 
stock not paying current dividends. But 
for whatever reason, I believe that nine- 
ty-five percent or more of all common 
stocks purchased during the last few 
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years by trustees were paying current 
dividends at the time. 

The point I want to emphasize is this. 
It is now the part of wisdom on the part 
of those trustees who, during the de- 
pression for the sake of income, have 
purchased common stocks because of the 
existing unprecedentedly low interest 
rates on prime bonds and mortgages, to 
constantly seek during the present time 
to change, at the present higher range 
of stock market prices, their common 
stock purchases of recent years into good 
bonds and mortgages. 

That the interest rate obtainable on 
the latter is bound in the natural course 
of events to rise is as certain as the pres- 
ent market price for stocks on the aver- 
age will lower in the not too distant 
future. The perplexing questions of 
policy in connection with the sale or re- 
tention of common stocks, subject as they 
are to wide market fluctuations in price, 
which in this particular period confront 
the conscientious trustee, is the best evi- 
dence of the wisdom of the laws which 
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forbid common stock investments by 
trustees except under a specific grant of 
discretionary power. 


Natural Anxiety 


The income on safe mortgage bonds 
and mortgages is safeguarded by a for- 
feiture of property upon default, and the 
comparatively narrow fluctuations in 
their price is determined chiefly by the 
general rate of interest. 


The wise trustee must realize that the 
indefinite retention in a trust portfolio 
of an assortment of common stocks in- 
evitably means in the course of time a 
considerably lower range of market val- 
ues as compared with that of this parti- 
cular period of prosperity. He should 
have a natural anxiety to rid himself of 
the vicissitudes of the stock market and 
the relative uncertainty of stock income 
as compared with bond and mortgage in- 
come, and in this present period changes 
can be made with less loss of principal 
than in the not too-distant future. 


It is to be remembered that it is al- 
ways dangerous to try to sell stocks at 
their peak price. One of the Roths- 
childs said he had made his fortune be- 
cause he discovered that there are times 
when one should not try to make money. 


In the Long Run 


Nothing is more inevitable during the 
latter portions of periods of prosperity 
than for the masses of our population to 
flock into speculative excesses. At such 
times—as in 1929—high interest rates 
on prime securities may exist for a short 
time co-incidentally with a stock market 
boom, but both are then short lived. 


Such a period, however, is still quite 
a time in the future in my judgment. 
There is still a reasonable time to make 
reasonable changes in trust stock hold- 
ings. 

Many a trust estate will fare better in 
the long run by losing interest in keeping 
investment funds in cash until interest 
rates on prime securities have their in- 
evitable rise, than by investing in stocks 
at their present range of prices. All 
trustees with responsibility for common 
stock holdings need to resist the force of 
inertia at such a time as this, and with 
reasonable diligence seek constantly to 
improve the stability of their security 
holdings. 


Employees’ Report on Labor Dispute 


Sit-down strikes and labor troubles in 
general, affect not only the manufacturer 
or industrialist but the entire nation. In 
shaping public opinion the press of the 
country is likely to play up the sensa- 
tional angle of a labor dispute and bury 
the factual causes of the misunderstand- 
ing. 

A report issued by Joint Committee of 
Remington Rand Employees’ Associations, 
and published by Remington Rand under 
the title “Truth Will Out” has recently 
been distributed. The committee reports: 
“The public has been grossly misinformed 
about our employment relations. We 
answer the Labor Board’s biased, unjusti- 
fied charges with facts. We have faith 
that fair-minded people, once they know 
the truth, will support our fight against 
violence, terrorism and boycott.” 


Investment Tabulation 


A pamphlet tabulation just issued by 
Lazari Freres & Company, Incorporated, 
New York, lists 300 callable Railroad, Pub- 
lic Utility and Industrial bonds of general 
market interest, bearing 442%, 5% and 
higher coupons which have sold over their 
call prices this year. It tabulates their 
pertinent redemption provisions and shows, 
as of the first day of each month for a six 
months’ period, the price at which the yield 
is exactly zero to the first possible call date. 
In the foreword, the pamphlet also discusses 
the advantages and risks attached to the 
purchase of high coupon callable bonds, 
selling over their call prices. 








Compensation—How Much and By Whom? 


Trustees’ Fees and Their Distribution 


LOUIS S. HEADLEY 
Vice President, First Trust Company of St. Paul, Minn. 


HE subject involves two problems. 

The first involves an issue between 
the corporate trustee and its account; 
the second is between the immediate and 
remote beneficiaries of the trust. What 
is a fair fee to be paid for corporate 
trusteeship, and by whom should it be 
paid? On the proper solution of these 
two questions hangs much of the future 
of corporate trust business. 


We must recognize at the outset a 
need for a fresh approach to these prob- 
lems. The practices which have pre- 
vailed in the past developed under cir- 
cumstances vastly different from those 
which obtain today. They emerged from 
a situation which denied to a trustee 
any compensation for service rendered, 
and at a time when the forms of prop- 
erty were simple and stable. Fee sched- 
ules heretofore have been largely rules 
of thumb. The principles which under- 
lie them are in need of fundamental re- 
statement. 


Common Vantage Ground 


Business is always two-sided. To suc- 
ceed it must be beneficial to both parties 
to the transaction. This principle is 
basic to trust business, as to all others. 
The fees of the trustee must be sufficient 
to attract the wealth and intelligence 
necessary for the conduct of the under- 
taking; they must be less than the value 
of the service to the trust customer. If 
the two can meet upon ground of com- 
mon vantage, our business is economical- 
ly sound and will continue; if not, corpo- 


Address before March, 1937, meeting of Corpo- 
rate Fiduciaries Association of Minnesota. 
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rate trusteeship represents waste and 
must disappear. 

Our problem, therefore, necessitates an 
inquiry into the costs of rendering ade- 
quate trust service. This in turn in- 
volves three major considerations, per- 
sonnel, equipment and risk. When 
wealth consisted largely of real estate or 
tangible assets, or of mortgages upon 
neighboring farms, its management was 
simple. Preservation was largely auto- 
matic. The advent of the corporation 
changed all this. Personal property 
mounted. Its forms became _ compli- 
cated. 

The multiplication of credits in the 
form of bonds and debentures, the flood 
of corporate stocks with varying rights 
and preferences, the appearance of 
specialized types of industry, the mount- 
ing number of tax problems and official 
reports, the financing of govervnment 
domestic and foreign, the far-flung in- 
terests of the modern investor compli- 
cated the management of invested wealth 
far beyond the experience of earlier 
years. This has meant greatly added ex- 
pense to the trustee. 


Compensating Intelligence 


If the demands of the government are 
to be met, more people must be employed. 
The Rules of our District Court were 
lately amended to require that every an- 
nual account shall include “the estimated 
value of each item thereof.” To reap- 
praise all assets at the accounting period 
and to report the results once a year 
takes the time of additional appraisers . 
and stenographers. Informational in- 
come tax returns also require a complete 
listing of securities which produce the re- 
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eeipts. Money and credit tax returns 
likewise require a listing and appraisal. 
Examinations of trust functions and as- 
sets by federal and state agencies demand 
attention and take time. By these and 
other requirements organized society has 
greatly increased the necessary number 
of employees in relation to volume of 
trust assets. 

Moreover, modern complexities of 
property have necessitated a superior 
personnel among officers and employees, 
men trained in the law, in investments, 
in business of many kinds. These men 
are entitled to an adequate compensa- 
tion. Necessarily they are _ confined 
largely to salaries. They are denied the 
opportunities of profit through indivi- 
dual enterprise. They should avoid 
speculation. 

Their salaries should be measured by 
the important nature of their work and 
should keep pace with the mounting cost 
of living. Ordinarily this is not the case 
today. In the main the salaries of trust 
officers are not commensurate with the 
service required, or comparable with sal- 
aries for like quality of service in other 
branches of banking. Our customary 
fee schedules have made more adequate 
compensation impossible. 

In a similar although less important 
category, is the equipment required 
properly to operate a modern trust com- 
pany, the rent, the vaults, the books, the 
machines, the telephones, the postage, 
the stationery and supplies, the periodi- 
cals and statistical services, the insur- 
ance, pension funds, public examinations 


at private expense, and numerous miscel- 
aneous items,—all of those things not 
included in salaries—which, increasing- 
ly, go to swell the cost of doing business. 
An individual co-trustee has few of these 
expenses, and yet it is sometimes as- 
sumed that he is entitled to equal com- 
pensation. The net earning of a trust 
company, rather than the gross, should 
always be contrasted with the fees of 
personal trustees. An individual who re- 
ceives but half the fee of a trust com- 
pany may have a net return five times 
that of the corporation. 


The High Cost of Liability 


But more uncertain and less predict- 
able than either salary or equipment out- 
lays are the hidden liabilities that lurk 
about every corner of our business. Even 
in the mechanical matters of checking 
called bonds, realizing upon subscription 
rights, presenting securities for collec- 
tion, keeping accurate records of assets 
and cash receipts, an occasional mistake 
is bound to occur. As Dr. Johnson says 
in the Preface to his Dictionary, “‘Sud- 
den fits of inadvertance surprise vigi- 
lance. Slight avocations will seduce at- 
tention,” and the damage is done. Hu- 
man fallibility cannot entirely be elim- 
inated, and yet the law offers no pardon 
for mistakes such as these. The loss 
must be borne by the trustee. Unpre- 
dictable and yet almost certain to accrue, 
liabilities of this sort cannot be disre- 
garded in determining the cost of doing 
business. 

Even more serious are the penalties 
for sins of omission or of commission in 
the exercise of judgment. Here is some- 
thing which has none of the certainty of 
a physical act. Whether a trustee exer- 
cised reasonable care in a particular sit- 
uation is a matter of opinion, to be ex- 
pressed finally by a court, often many 
months or years after the situation has 
totally changed. What seemed of no 
consequence at the time later may as- 
sume great importance. The law of care 
is always related to the circumstances, 
and circumstances change their appear- 
ance with the lapse of time. 

Even statutes which seemed unam- 
biguous when reliance was placed upon 
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them, later on have been given strained 
constructions and deprived of their ap- 
parent meaning. Courts with the best 
of intentions cannot always see things 
as they were or disregard the ad hom- 
inem appeal in a suit against a corpo- 
ration. If not made insurers, trust com- 
panies are being held to an increasingly 
high degree of care and skill and are 
made liable in damages if they fall short 
of the standard set. Fee schedules of 
many years’ standing contain almost no 
recognition of this increasing element of 
risk. 


A Fair Return 


All of these things have increased tre- 
mendously the costs of doing business. 
They must be met. But how? Industry 
does it in two ways, by added efficiency, 
and by passing the increase on to the 
consumer. Corporate trustees must not 
disregard the same method, for, unless 
they adjust their charges from time to 
time to the changed situation, they will 
struggle on under an ever increasing bur- 
den, perhaps to the point of collapse. No 
doubt, some relief is still to be had for 
us by better adjusting the pack, but real 
help must eventually come through as- 
sumption by the customer of a greater 
part of the load. 


In addition to meeting the bare costs 
of operation, a corporate trustee’s com- 
pensation should return a fair yield on 
capital investment. While a trust com- 
pany need not have a large investment 
in inventories, plants, and accounts re- 
ceivable, the law requires and the public 
expects that it shall have a substantial 
capital as evidence of good faith and as 
security for adequate trusteeship. Trust 
companies are not eleemosinary institu- 
tions. I know of no rule by which to 
fix the amount. Certainly it must be 
more than simple interest. Perhaps a 
trust company with a capital of a million 
dollars and trust assets of a hundred 
million should expect to earn a hundred 
thousand dollars as a minimum and 
double that amount as a fair return. 

If a $100,000,000 company could be 
made to yield a gross income of $3.00 per 
thousand, the receipts would be $300,000. 
Deducting $40,000 as fair interest on in- 
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vested capital, there would remain $260,- 
000 from operations. A minimum net on 
this amount should be 20%, or $52,000, 
which with interest on capital would 
make slightly less than the suggested 
minimum of $100,000. If the $100,000,- 
000 company could be made to yield a 
gross of $5.00 per thousand, the receipts 
would be $500,000. Deducting $40,000 
again as interest, there would remain 
$460,000 gross from operations. Suc- 
cessful companies consider a net of 40% 
of gross as not unreasonable. This 
would amount to $184,000, which with in- 
terest added would be $224,000, or 22.4% 
of capital. When the intangible value of 
a trust business is considered and the 
great risks are regarded, the percentage 
of earnings to capital does not seem un- 
reasonable. 

Judged by the costs of doing business 
plus a fair return on invested capital and 
good will, are trustees’ fees adequate to- 
day? Who really knows? Attempts 


at cost accounting have contributed 
something to the answer, but on the 
whole they have been quite unsatisfac- 
tory. One fairly certain answer is found 
in the profit and loss statements of most 


trust companies at the end of the year. 
Few show an adequate return; many dis- 
close an actual loss. Contrasted with 
other types of banking or with enter- 
prises of comparable size and import- 
ance, the money returns from corporate 
trusteeship are small. 


The Customer’s Costs 


But granted that the things we do are 
expensive to ourselves, can it be demon- 
strated that their great value to those we 
serve is greater than the cost? Expense 
to the trustee is not synonymous with 
benefit to the account. I think that any- 
one at all familiar with trust company 
service will recognize certain immediate 
and apparent benefits. The simplest, 
perhaps, is the relief from the burdens 
of property management. While simple 
it is substantial. This is particularly 
true for a person unfamiliar with busi- 
ness methods and without the usual 
facilities of a business office. Anyone 
who has attempted to do business at home 
knows of the difficulties. And yet many 
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men, while relieving their wives of bur- 
dens and responsibilities in every other 
way, when they die, dump upon them the 
wholly unfamiliar and dangerous task 
of property management which might 
have been committed to a trust company 
for less than the cost of a second maid. 

Even for the man in business, or one 
who has retired, actual savings in sal- 
aries of bookkeepers, accountants and tax 
advisers, savings on employees’ bonds 
and rent can be effected through use of 
trust company facilities. Often they ap- 
proach in amount the trustee’s entire 
fee. Examples are not uncommon among 
individuals of substantial losses result- 
ing from failure to attend to conversion 
privileges or rights to subscribe or the 
call of bonds. Protection against per- 
sonal mistakes of this sort has a money 
value. 

But, of course, more important than 
any of these is the importance of skilled 
supervision of an investment portfolio 
which can be provided only by a thor- 
oughly equipped organization. Some 
conception of its value can be gained by 
contrasting the average estate which 
comes to a trust company for administra- 
tion with the average insurance trust 
which represents the investment skill of 
the trustee; or even by contrasting an 
estate at its inception with its condition 
several years later. 


We still face the question whether a 
trust account can afford to pay the cost. 
A good product in the long run is ordin- 
arily cheaper than a poor one. Many 
people go without adequate medical at- 
tention and proper food, and grow old 
and die before their time, not from 
choice but because of inability to pay for 
the more profitable things. They haven’t 
the cash. Is this true of the average 
trust? Must it suffer neglect and inat- 
tention and run the risk of early dissolu- 
tion for like reason? Are there no funds 
with which the profitable services of a 
modern trust company can be bought? 


Protecting Both Interests 


Who shall pay the trustee? There are 
several approaches to this important 
question. If we attempt an answer on 
the basis of abstract justice, we must 
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trace the benefits to the final recipient. 
It would seem that the person or fund 
that profits from the service should pay 
the cost, and that, if the profit is divided, 
the cost should be apportioned. 

Ordinarily there are two persons or 
groups of persons beneficially interested 
in every trust, those entitled to the cur- 
rent income, and those eventually entitled 
to the corpus. If interests are vested 
each has a property right susceptible of 
present valuation. If the life tenant is 
young, his estate may be worth more 
than the remainder; but if he is old, the 
remainder interest may be the greater. 
In either case the right is real and sub- 
stantial. A vested remainder may be 
sold or assigned or bequeathed by will. 

Aside from the time element, an im- 
partial trustee will try to keep the value 
of the two interests in balance. It will 
not permit waste by a life tenant at the 
expense of the remainderman; it will not 
imperil the corpus to produce an exces- 
sive income; it will not buy a life annuity 
for the immediate beneficiary and so ex- 
haust the principal. On the other hand, 
it will not hide the fund in a napkin, or 
invest it all, ordinarily, in low-yielding 
government bonds. 

Remaindermen have present rights. 
They are entitled to be heard on an ac- 
counting; they can come into court to 
prevent waste; they can surcharge the 
trustee’s account even during the life of 
the immediate tenant. 


Bound by Precedent 


It may seem strange, when the situa- 
tion is thus analyzed, that a practice 
should have developed of charging the 
entire current fee against the life ten- 
ant. The explanation, I think, lies part- 
ly in the fact that early trust property 
was largely real estate or tangible per- 
sonal property or mortgages which could 
not readily be liquidated, and partly in 
pioneer society’s insistence upon the in- 
violable nature of principal. It was im- 
possible to give to a trustee a fractional 
part of a factory or farm, or of a mort- 
gage which ran for five or ten years. 
It seemed improvident that any part of 
an accumulated principal should ever be 
spent except to produce more income. 
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Certainly the situation has changed 
with respect to the former, for virtually 
every trust today has a portion of its 
corpus invested in liquid securities which 
can be converted into cash and used to 
pay its share of the expense of manage- 
ment. 

The obligations of the remaindermen 
in this regard have not often been pre- 
sented to the courts, and where they 
have, the courts, bound by precedent, 
have ordinarily charged all current ex- 
penses against income. But there are 
interesting and _ significant examples 
looking in the other direction. Thus, 
the carrying charges, such as taxes and 
interest on a mortgage on unproductive 
real estate, have frequently been held 
properly chargeable against principal. 

It would seem that a trustee’s fee 
under like circumstances should be 
charged in like manner. And if so 
chargeable for unproductive real estate, 
why not also for unproductive personal 
property? And if wholly chargeable 
against principal for wholly unproduc- 
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tive property, why not partially charge- 
able against principal where but par- 
tially productive or where the property 
produces but three rather than six per 
cent? 


The Legal View 


Courts have already recognized the 
obligations of corpus in the now familiar 
practice of allowing the trustee a sub- 
stantial charge against principal upon 
the termination of a trust. Certainly 
this is not a fee merely for distributing 
the trust. Two per cent ordinarily 
would be too large. Rather, it is com- 
pensation for a service rendered to the 
remaindermen over the entire period of 
the trust, but postponed in its payment 
until they come into the immediate en- 
joyment of the property. 

Statites fixing fees usually make like 
provision; but it is interesting to note 
that frequently they go further and al- 
low a principal charge both at the incep- 
tion and at the termination of the trust. 
It is but a simple and logical step to 
spread a charge against corpus over the 
whole period of the trust. The trustee 
is under current expense. The services 
are rendered currently. The trustee 
should be paid in like manner. 

In a recent case the Pennsylvania Su- 
perior Court said, “There is no principle 
of law which stands in the way of charg- 
ing a reasonable proportion of the trus- 
tee’s commissions to the corpus where it 
appears that it has performed service 
and assumed responsibility in the inter- 
est of the principal fund.” Here a 
charge of five per cent was made against 
principal upon distribution. In re Mc- 
Millin, 120 N. J. Eq. 482, a trustee was 
allowed a portion of a permissible prin- 
cipal charge upon an intermediate ac- 
counting. 

The Restatement, while in the main 
following the familiar rule that ordinary 
current expenses are chargeable against 
income, states a different rule for “extra 
services” and says that “if such extra 
services do not relate to the ordinary 
management of trust property and are 
beneficial to the beneficiary entitled to 
principal and also to the beneficiary en- 
titled to income, the trustee’s compensa- 


tion will be payable out of principal or 
apportioned” and adds the not very help- 
ful rule that “trustee’s commissions com- 
puted upon income” are chargeable to 
income, and “trustee’s commissions in re- 
spect of principal .... are payable out 
of principal.” But why complicate the 
problem by an indefinite classification 
between the ordinary and extraordinary. 
Better to recognize that all services are 
of common value and to apportion the 
fees accordingly. 


The Will and the Wish 


But a more realistic approach is 
through the purpose and will of the set- 
tlor of the trust. Aside from his own 
well-being, why does one accumulate 
capital and transmit it to posterity? 
What are the uses of inherited wealth? 
I think there are two. In the first place, 
wealth provides the objects of one’s soli- 
citude with the comforts and protection 
which money will buy; and in the second 
place, it furnishes society with capital 
for the tools of production. 

The first is immediate and personal; 
the second is remote and social. Cer- 


tainly of the two the first is the most 
compelling; the second is ordinarily in- 


cidental. One wants to provide his wife 
and children with a comfortable living; 
frequently a testator wants to do some- 
thing for his grandchildren. But ordin- 
arily the personal appeal does not extend 
further. My great-grandchildren will be 
the descendents of seven other persons 
than myself. They will be only one- 
eighth mine. They will be virtual 
strangers in blood as they will be real 
strangers in fact. 

There is almost no reason in sentiment 
or from a sense of responsibility why 
one should deny to his immediate depen- 
dents and loved ones more than a mere 
subsistence income if funds for a more 
adequate living are available. There is 
a serious question whether remote in- 
heritances do not do more harm, both in- 
dividually and socially, than they do 
good. This doubt is reflected in the 
present policy of heavy inheritance 
taxes. Government takes a large part 
of repeatedly inherited wealth and dis- 
tributes it among the many. 
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A number of recent charitable trusts, 
notably those of the late Julius Rosen- 
wald, require that the entire fund shall 
be spent within a given period of years 
on the theory that each generation should 
care for its own problems. 

The same feeling is apparent in the 
increasing use being made of annuities 
which yield a larger income to the im- 
mediate objects of one’s affection even 
though the fund be entirely consumed in 
the process. Men want to provide an 
adequate income for their wives and chil- 
dren. The remaindermen are often un- 
born when a will is made, or virtually 
unknown to the settlor of a trust. The 
residue which is so sedulously preserved 
becomes little more than a gift to 
strangers or a contribution to the ac- 
cumulated wealth of society. 


Changing Income—Constant Ties 


How, then, will the intelligent man act? 
The income from accumulated wealth to- 
day is small. It is the apparent policy 


- BRANCHES IN PRINCIPAL CITIES 


of society that in the hands of heirs it 


shall constantly be smaller. And yet the 
appeals of sentiment and responsibility 
for one’s loved ones are as strong as ever. 
The wise and considerate father, when 
the problem is presented to him, will find 
a fortunate solution through the use of 
an annuity trust or through shifting a 
portion of the expense of property man- 
agement to corpus. 

Is this a dangerous policy? I believe 
not. The inroads upon principal will be 
slight; the resultant reduction of income 
will be negligible. A quarter of one per 
cent charged annually against corpus 
would reduce the principal in twenty 
years but five per cent. It would be but 
a small factor in the normal ups and 
downs of an estate. 

Would it be socially unwise? In a 
pioneer society, capital must be accumu- 
lated rapidly. Saving becomes a social 
virtue. The real benefactor is not the 
one who gives a library but the one who 
builds a factory. Speed requires frug- 
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ality. But the need for the rapid ac- 
cumulation of wealth diminishes as so- 
ciety becomes stable. Saving which goes 
beyond the needs of the times may be- 
come not merely a folly but a vice. 

Perhaps it is better from a social 
standpoint to increase the purchasing 
power of this generation or the next by 
providing it with an adequate income 
than to accumulate capital to a point 
where it has no better outlet than 
through speculative foreign channels, or 
through investment at abnormally low 
rates of return. Where the income alone 
from a trust is inadequate for family 
support, certainly it would seem to meet 
the purpose of the settlor to shift a part 
of the expense of management to princi- 
pal; where the income is more than ade- 
quate, no serious harm would be done by 
following the same practice; any surplus 
probably would be invested by the life 
tenant to offset the principal reduction 
in the trust. 


Can It Be Done? 


But can this rather drastic and funda- 
mental change in rates and method of 


charge be accomplished? Always there 
is the question of competition. Will the 
public accept the change? Or will it 
seek out individuals and banks who will 
offer to act as trustee at bargain prices? 
Among trust institutions obviously there 
must be a general conviction that the new 
proposal is just and wise. If grave doubt 
exists, it should not be undertaken. 
Banks with trust departments must co- 
operate to make these departments in- 
come-producing units rather than mere 
adjuncts to their general banking de- 
partments. 

There should be no competition among 
corporate fiduciaries of high quality in 
the matter of fees. We may expect com- 
petition from second and third-rate insti- 
tutions and from individuals for trust 
business. Here we must frankly rely on 
the quality of service rendered. It hard- 
ly seems probable that large estates will 
be attracted by the cheaper type of insti- 
tutions or service. 

There are indications that we are not 
now charging all that the service is 
worth. Volume of trust business is 
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greatly on the increase. The public evi- 
dently believes that it is getting its mon- 
ey’s worth, perhaps more than its 
money’s worth on the basis of present 
schedules. Trust service will continue 
to be bought at higher prices. It should 
be taken from the bargain basement. 


There is danger, of course, of compe- 
tition from other sections of the country. 
An effort should be made to establish the 
proposed change as widely as possible. 
Trust men in Chicago have already indi- 
cated a willingness to consider the 
change. The pending amendment to the 
Money and Credits Tax Law which will 
tax the beneficial interest in a trust at 
the domicile of the owner may tend to 
keep Minnesota trusts from going else- 
where. The danger of loss to other 
states, however, is something which is 
not to be overlooked; and it is the reverse 
of the danger from local competition, for 
it is the larger rather than the smaller 
trust which may be tempted away. 

An educational program must be con- 
ducted to acquaint the public more fully 
with the money value of trust service, 
and incidentally with the cost of good 
trusteeship. Ordinarily, wealthy men 
do not hesitate to pay for a valuable pro- 
duct. We must assemble and digest our 
facts and be able to present them in a 
convincing manner.To this end we must 
continue our studies in cost accounting 
as a rational basis for our charge. 

We will meet with some instinctive 
prejudice against any impairment of 
principal; but this, I think, can be dis- 
sipated by an analysis such as I have at- 
tempted to make. The essential fairness 
of a distributed fee will be recognized. 
The plan will appeal to many who are 
concerned with the amount of income 
available for life tenants. It should 
have the support of all life tenants, for 
whom it will mean increased income. 
Eventually it should have the approval 
of legislative bodies and the courts. 

But before judicial sanction is sought, 
it should become a common practice 
through agreement. When the rate and 
the method have been accepted by the 
public, they will readily have the consent 
of the courts. Sound business practice 
always becomes good law. 
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T is generally admitted that the pres- 

ent laws of Massachusetts relating to 
the settlement of accounts of fiduciaries 
are far from satisfactory. Such is the 
case in many other states. An honest 
and competent trustee, having presented 
to the Probate Court an annual account 
duly assented to in writing by all parties 
interested, is certainly entitled to a judi- 
cial decree settling once and for all time 
the items shown in his account. 

Such protection is in fact available in 
Massachusetts, but only after the trustee 
has cautiously steered his way through a 
tangle of confused statutory provisions, 
and has embodied in his petition a few 
magic words which impart an atmosphere 
of sanctity to the whole proceeding. Ef- 
forts are being made to clear up the pres- 
ent difficult situation. 

There is no difficulty regarding final 
accounts. A decree upon a final account, 
whether or not preceded by an order of 
distribution, has the effect, under the 
statutes applicable in the premises, “to 
forever exonerate the accountant and his 
sureties from all liability under such de- 
cree unless his account is impeached for 
fraud or manifest error.” (See Massa- 
chusetts General Laws, Tercentenary 
Edition, c. 206, Sections 22 and 23. See 
also Libby v. Todd, 194 Mass. 507; 
Knowles v. Perkins, 274 Mass. 27; 
Fletcher v. Fletcher, 191 Mass. 211.) 


Automatic Reopening of Prior Accounts 


The trouble arises when we come to 
Massachusetts General Laws c. 206, Sec- 
tions 19 and 24, which provide as fol- 
lows: 


“Section 19. If an account of an ex- 
ecutor, administrator, guardian, conser- 


vator or trustee is settled in the absence 
of a person adversely interested and 
without notice to him, it may be opened 
upon his application at any time within 
six months after such settlement. Upon 
the settlement of an account, all former 
accounts of the same accountant which 
have not been settled according to sec- 
tion twenty-four or corresponding pro- 
visions of earlier laws may be so far 
opened as to correct a mistake or error 
therein; but a matter in dispute, pre- 
viously heard and determined by the 
court, shall not without leave of the 
court be again brought in question by 
any of the parties to such dispute.” 

“Section 24. If an account has been 
filed in the probate court and if the 
court finds that the items of said ac- 
count should be finally determined and 
adjudicated, or if the accountant after 
two years from a former adjudication or 
from his appointment desires such deter- 
mination and adjudication, notice of such 
proposed action on such account shall be 
given to all parties as it may order. If 
the interest of a person unborn, unas- 
certained or legally incompetent to act 
in his own behalf is not represented ex- 
cept by the accountant, the court shall 
appoint a competent and disinterested 
person as guardian ad litem or next 
friend for such person, to represent his 
interest in the case. The person so ap- 
pointed shall make oath to perform his 
duty faithfully and impartially, and shall 
be entitled to such reasonable compensa- 
tion as the court allows.” 


It is to be noted that Section 19 deals 
with the settlement of an account, while 
Section 24 speaks of final determination 
and adjudication. Briefly summarized, 
Section 19 means that upon the filing of 
a subsequent account, prior accounts 
which have not been finally adjudicated 
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under Section 24, are automatically re- 
opened to correct errors or mistakes ex- 
cept as to matters in dispute previously 
heard and determined by the Court; 
while Section 24 provides a means of 
final adjudication, except for fraud or 
manifest error, thus giving to the ad- 
judication of an annual account the same 
effect given to the mere allowance of a 
final account under Sections 22 and 23 
above referred to. 


Limitation of Estoppel 


Prior to 1932, fiduciaries in Massachu- 
setts for the most part paid but little at- 
tention to Section 24, notwithstanding 
its final adjudication provisions. The 
generally prevailing practice of a trus- 
tee, in connection with his annual ac- 
count, was either to obtain the written 
assent of all parties interested, or to take 
out a citation whereby legal notice would 
be given to all parties interested, and 
then have his account allowed by the 
Court. In the great majority of cases 
this method was considered quite satis- 
factory and adequate, and it was only in 
exceptional situations that the average 
trustee thought it necessary to resort to 
final adjudication under Section 24. 


Then on December 30, 1931, a decision 
was handed down by the Supreme Judi- 
cial Court of Massachusetts in the case 
of Coulson v. Seeley, 277 Mass. 559, 
which rudely disturbed the complacency 
of Massachusetts fiduciaries. In this 
case the first to the sixth accounts of tes- 
tamentary trustees, which had been duly 
assented to by the beneficiaries, had been 
allowed when filed, without hearing. 


Subsequent accounts were later pre- 
sented to the Probate Court for allow- 
ance, and some of the beneficiaries then 
objected not only to certain charges and 
fees appearing in these subsequent ac- 
counts, but also to certain charges made 
by the trustees for services in their first 
six accounts, and, against the objections 
of the trustees, the Probate Judge re- 
opened these first six accounts for the 
purpose of considering the charges in 
question. A decree was entered disal- 
lowing these charges, the trustees ap- 
pealed, and the decree was affirmed by 
the Supreme Judicial Court. The fol- 
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lowing is an excerpt from the opinion 
of Crosby, J.: 


Reopening Upheld Where No Hearings 


“The first question which we consider 
is whether at the hearing held on the al- 
lowance of the seventh to the fifteenth 
accounts, inclusive, the judge had power 
to reopen the first to the sixth accounts, 
inclusive, and reconsider the items re- 
lating to the accountants’ charges for 
services and payments of attorneys’ fees 
to which the appellees objected on the 
ground that they were improper and ex- 
cessive. Although these six accounts 
were assented to by the appellees, it ‘is 
found that they were allowed without 
hearing. It is provided by G. L. c. 206, 
par. 19, in part, that ‘Upon the settle- 
ment of an account, all former accounts 
of the same accountant which have not 
been settled according to section twenty- 
four or corresponding provisions of ear- 
lier laws may be so far opened as to cor- 
rect a mistake or error therein; but a 
matter in dispute, previously heard and 
determined by the court, shall not with- 
out leave of the court be again brought 
in question by any of the parties to such 
dispute.’ 

“It is plain that under this statute the 
judge had power upon the settlement of 
the accounts filed subsequently to re- 
open the accounts previously allowed to 
correct mistakes and errors which the 
.appellees contended existed therein. It 
does not appear that when the first six 
accounts were allowed there was any dis- 
pute then heard and determined by the 
court. The statute means that any item 
of an earlier account which has not pre- 
viously been contested may be investi- 
gated and considered when a later ac- 
count is presented to the court for al- 
lowance. When the first six accounts 
were allowed it does not appear that 
the items now objected to were disputed. 
They are not therefore res judicata. 
Blake v. Pegram, 101 Mass. 592, 598-599. 
Dickinson, appellant, 152 Mass. 184, Bar- 
rett v. Briry, 256 Mass. 45, and cases 
cited.” 


Distinction between Accountings and 
Adjudications 


This decision of Coulson v. Seeley 
clearly demonstrated that the mere al- 
lowance of annual accounts afforded no 
adequate protection to the accountant. 
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The written assent of the beneficiaries 
was shown to be an idle gesture, and the 
trustee was substantially no better off 
for having his account allowed than if 
he merely filed it with the Probate Court. 
The inevitable result was that Massachu- 
setts fiduciaries proceeded to give care- 
ful consideration to the method of final 
adjudication provided for in Section 24, 
in order that they might obtain a decree 
which would be of some value. 

An examination into this problem 
soon revealed a striking lack of uniform- 
ity of practice in the various Probate 
Courts throughout Massachusetts. There 
are in this Commonwealth fourteen sep- 
arate counties and each county has its 
own Probate Court presided over by one 
or more judges or special judges. In 
the administering of the Probate Law 
much is left to the discretion of the in- 
dividual judges and Registers of Probate, 
who work out their own rules and reg- 
ulations of practice and procedure so 
that the modus operandi in a particular 
situation often varies materially even in 
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adjacent counties such as Suffolk and 
Middlesex. 


Technical Formality Introduced 


Following the decision of Coulson v. 
Seeley, a preliminary survey disclosed 
that there was a great variation in prac- 
tice and procedure adopted by the differ- 
ent Probate Judges in respect to adjudi- 
cation of accounts under Section 24 of 
General Laws, Chapter 206. In one of 
the larger counties, for example, it was 
the prevailing practice of the Court to 
appoint an auditor to examine minutely 
into all the items of an account present- 
ed for adjudication; in one of the smaller 
counties in the Western part of the State, 
on the other hand, where the volume of 
probate business was comparatively 
small, the Judge himself scrutinized 
each and every item of such an account; 
while in several of the counties no great- 
er formality was required in the case of 
adjudication under Section 24 than in 
the case of the mere allowance of an ac- 
count. It was thus apparent that the 
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difficulties and expense involved in ob- 
taining adjudication varied greatly in 
different parts of Massachusetts. 

The initial procedure in all cases was 
the same. Instead of asking that his ac- 
count be simply allowed, the accountant 
added the words, “and requests that the 
items thereof be finally determined and 
adjudicated” and in at least one county 
the Register of Probate had thoughtfully 
provided a rubber stamp containing such 
language for the convenience of fiducia- 
ries who desired to avail themselves of 
this statutory method of final settlement. 


The rather curious situation thus 
existed that in those counties and in 
those courts where adjudication could be 
had with no further formalities than 
mere allowance, the addition of the few 
words above quoted afforded real pro- 
tection to the accountant, while the ab- 
sence of such words left him in a vulner- 
able position, open to attack by dis- 
gruntled beneficiaries as soon as he pre- 
sented any subsequent account. In other 
words, technical formality was the all- 
important thing, and the substance of 
the transaction counted for little. 


Unifying Court Practice 


During the past few years, as the im- 
portance of having accounts finally ad- 
judicated under Section 24 became more 
generally recognized, there has been a 
definite tendency on the part of the va- 
rious Probate Judges to simplify their 
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requirements and to permit adjudication 
with little or no more formality than is 
required in the case of simple allowance. 

Even so, however, the situation left 
much to be desired, and in the opinion of 
competent observers the only really sat- 
isfactory remedy was legislative action. 
This was the well reasoned recommenda- 
tion of the Administrative Committee of 
the Probate Courts in a Circular Letter 
published January 11, 1936, in which 
they commented on this subject as fol- 
lows: 


“The matter of final determination and 
adjudication of accounts has given rise to 
varying practices which have been the sub- 
ject of comment by many members of the 
bar. Your Committee has given careful 
consideration to this subject. It has been 
urged by many that when parties have had 
their day in court, there is no sound reason 
for automatic opening of accounts, and that 
any account once properly allowed should 
not later be impeached except for fraud or 
manifest error, and that the mere addition 
of the words ‘and requests that the items 
thereof be finally determined and adjudi- 
cated,’ should not give more potency to the 
decree of court than to any other adjudica- 
tion of the same court. We feel that it is 
in the interest of justice that when a final 
decree is entered on an account, the par- 
ties if they assent or having had notice fail 
to appear, should be concluded except as to 
fraud or manifest error as in any other case. 

“That the variance in practices created 
by different points of view entertained by 
different probate courts as to the present 
law may be done away with, and that the 
decrees of court shall do what they purport 
to do and with uniform results, we will 
recommend to the legislature that the pres- 
ent law be amended by the adoption of an 
act in the following form: 


Proposed Amendment 


“Section 1. Section twenty-four of chap- 
ter two hundred and six of the General Laws 
is hereby amended by striking out said sec- 
tion and inserting in place thereof the fol- 
lowing: 


“Section 24. Upon application for the 
allowance of an account filed in the pro- 
bate court, such notice as the court may 
order shall be given to all persons inter- 
ested. If the interest of a person un- 
born, unascertained, or legally incom- 
petent to act in his own behalf, is not 
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represented except by the accountant, the 
court shall appoint a competent and dis- 
interested person as guardian ad litem or 
next friend for such person to represent 
his interest in the case. The person so 
appointed shall make oath to perform his 
duties faithfully and impartially, and 
shall be entitled to such reasonable com- 
pensation as the court shall allow. After 
final decree has been entered on any such 
account it shall not be impeached except 
for fraud or manifest error. 


“Section 2. Sections 19 and 23 of said 
chapter two hundred and six are hereby re- 
pealed. 


Weight of Decree 


“Under such a law the number of the ac- 
count, whether first, tenth or final, will be 
immaterial. The decree on any account 
will carry the same weight as any other de- 
cree on any subject matter within the jur- 
isdiction of the court. Acquiescence either 
by actual consent or failure to appear after 
due notice, will have the binding force 
usually attributed to it in judicial proceed- 
ings, subject of course to the inherent power 
of the court to revoke decrees for fraud or 
manifest error. 

“In the meantime, under the present law, 
it appears from letters from the several 
registers of probate that sixteen judges of 
probate do not require any more to be done 
in case of request for final determination 
and adjudication of the items of interim ac- 
counts than they do in case of any final ac- 
count, final accounts, of course, not being 
comprehended within the statute as to final 
adjudication of accounts. It would not seem 
that the court is warranted in imposing 
other requirements for such adjudications 
than the statutes themselves provide. 

“We recommend that in cases of final ad- 
judication the statute be followed and that 
where the parties interested are all of full 
age and legal capacity that the matter be 
dealt with as in case of ordinary final ac- 
counts. If there are minors, insane persons 
or persons unascertained or not in being 
whose interests are concerned, they will be 
protected by a guardian ad litem, the ap- 
pointment of whom is mandatory in such 


This Act, hereinabove set forth in the 
report of the Committee, was presented 
to the Massachusetts Legislature over a 
year ago but unfortunately failed to be- 
come law during 1936. It is hoped that 
its proponents will meet with success on 
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their next attempt to secure the passage 
of this Act and thereby achieve a satis- 
factory solution to this confused and 
perplexing problem. 


The foregoing is rather a brief sum- 
mary of the matter under discussion, and 
readers of this article who are interested 
in pursuing the question in more detail 
are referred to an article in the Massa- 
chusetts Law Quarterly, April, 1936, at 
pages 16 to 24, being a memorandum by 
a member of the Administrative Com- 
mittee of the Probate Courts in support 
of the proposed legislation, and to a 
further supplementary memorandum on 
the meaning of “manifest error.” Refer- 
ence is also made to the recent decision 
of the Massachusetts Supreme Judicial 
Court in the case of Greene v. Springfield 
Safe Deposit & Trust Company decided 
July 6, 1936, and reported in 1936 Ad- 
vance Sheets, Page 1525, where the 
Court by Lummus, J., at page 1529 gives 
a concise history of the legislation and 
Court decisions in Massachusetts per- 
taining to adjudication of accounts. 





Open Horum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trust Companies Magazine are invited to express opin- 
ions, suggestions and inquiries on matters of interest to fiduciaries, for 
presentation and discussion in this department. 


With What? 


Sirs: 

The editorial ‘Trust Research with 
What?’ in the March issue of Trust Com- 
panies Magazine was very interesting 
and stimulating. 

There is no gainsaying the facts 
brought out in the editorial (1) that 
trust statistics, such as they are, are 
new, incomplete, and unscientific, (2) 
that students in the field of trust re- 
search are running head-on into the 
problem of lack of comparable figures, 
and (3) that trust men, steeped in the 
tradition of the confidential nature of 
trust business, have a hereditary aver- 
sion to the publication of trust figures. 

It has been, and still is, the common 
experience of all students and research 
men in the trust field that it is utterly 
impossible to obtain comparable na- 
tional figures. 

In 1933 trust men nationally took the 
first step away from their hereditary 
aversion to publishing trust figures of 
any sort when, in A Statement of Prin- 
ciples of Trust Institutions, they de- 
clared: “Although a trust department is 
a distinctly private institution in its re- 
lations with its customers, it is affected 
by a public interest in its relations with 
the community. In its relations with the 
public a trust institution should be ready 
and willing to give full information 
about its own financial responsibility, its 
staff and equipment, and the safeguards 
thrown around trust business.” So trust 
men now are committed to the principle 
that, without violating any of the con- 
fidences of trust-customer relationships, 


they should give the public such informa- 
tion as it is entitled to have about trust 
business in general. 


Referring again to the editorial, there 
is no escape from the conclusions (1) 
that if there is to be real trust research, 
comparable facts must be obtainable and 
(2) that the first undertaking of the 
new program for trust research should 
be to find the tools of its trade. 


However, for the tools of its trade the 
Trust Research Department must depend 
largely upon the action of trust men 
themselves. This newly established de- 
partment can work only with material 
furnished by them. It can assemble, ar- 
range, interpret, and publish facts and 
figures about trust business and trust 
service only as trust men supply compar- 
able facts and figures. For example, na- 
tional trust statistics are dependable only 
in so far as fiduciary accounts are clas- 
sified and trust assets are valued for 
statistical purposes on a comparable 
basis. 

It would seem, therefore, that the an- 
swer to the question Trust Research with 
What? is, “With comparable facts and 
figures furnished by the trust institu- 
tions themselves according to uniform 
bases of classification and valuation.” 
These bases cannot be prescribed by the 
Trust Research Department, for it lacks 
authority; they should not have to be 
prescribed by the governmental super- 
visory authorities. It would seem that 
they should be adopted voluntarily by 
the trust institutions themselves acting 
in concert through their national organi- 
zation. 
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Organized trust research on a national 
scale is in the first stage of its develop- 
ment. While the Trust Research Depart- 
ment is working out, step by step, a tech- 
nique that will produce results of prac- 
tical value to institutions and their cus- 
tomers, it is anticipated with confidence 
that the trust institutions themselves in 
due time will find a way of supplying for 
the nation as a whole the necessary com- 
parable facts and figures. 


Harold Stonier 
Director, The Graduate School of Banking. 


Good Reading 


Sirs: 

I read with a great deal of interest the 
article “Trends in the Trust Field” which 
appeared in the March issue of Trust 
Companies. The article was splendid. 
There were several other articles that I 
enjoyed reading, mainly such as “Devel- 
oping Trust New Business” and “Pro- 
gram for Profitable Trust Business.” 
Keep up the good work. 


J. H. Tidman 


A. T. O., Commerce Union Bank, Nashville, Tenn. 


Trust Councils 


Dear Sir: 

Paul Conway’s article for the Life In- 
surance and Trust Council movement in 
Trust Companies for March was very 
well executed, and I imagine, received 
thorough study by a good many of your 
readers. 

Knowing of the _ active interest 
throughout the country in such councils, 
which has been clearly manifested 
through the number of inquiries we have 
received here in Boston, I would like to 
take the liberty of adding a few more 
points which may be helpful. 

Most of the letters which have come in 
speak of the competition between the in- 
surance men with their optional settle- 
ments, and the trust men with their 
trusts. If the inquiries mention this so- 
called competition, it can be taken for 
granted that the subject is discussed in 
the conferences between insurance and 
trust men regarding the organization of 
a council. It has been our experience 
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that the relationship between these two 
important services should be looked upon 
in another light than that of competition. 
If trust men and insurance men will take 
the viewpoint that every sizeable estate 
or case needs both their services in order 
to be set up for the best interest of the 
client, and that their services are not 
competitive, but are supporting, and if 
all conferences will be conducted from 
this angle, then the formation of a coun- 
cil will be a much easier task. 

The other two points which I wish to 
mention are a little more tangible. 

The first is that every meeting of a 
council should have a speaker who has a 
message of help for both the trust and 
insurance men in their problems. The 
type of men who belong to councils, at- 
tend such meetings to obtain knowledge 
and it is absolutely essential to the 
growth and as a matter of fact, to the 
survival of the council that these meet- 
ings be strictly business and that the 
speakers be selected on the basis of their 
ability to give real information rather 
than their ability as entertainers. 

The last point is that when such coun- 
cils are formed, they should all use the 
same name so that when the movement 
becomes wide-spread enough to warrant 
a national organization it will be easy to 
form. The name that has been used by 
every council formed so far is (Boston) 
Life Insurance and Trust Council. In 
each case the name of the city or state in 
which the council is formed is prefixed to 
the rest of the title, Life Insurance and 
Trust Council. 

R. H. Booth 


Assistant Trust Officer, The National Shawmut 
Bank of Boston and Chairman, Committee on 
Relations with Life Underwriters, Trust Division, 
A. @. ms 


Will Encourage Action 


Dear Sir: 

Mr. Steeb’s letter and article in your 
last issue are most interesting, and are 
a gratifying response to suggestions in 
my article in the December number. This 
is exactly the type of publicity which I 
have felt for a long time would be most 
helpful to the cooperative movement be- 
tween life underwriters and trust com- 
panies, and which is rapidly taking form 
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in the Trust Council movement under the 
able direction of the committee chairmen 
of the Trust Conference and the Under- 
writers Association. 


Now that Mr. Steeb has broken the 
ice perhaps we can look forward to wide- 
spread publicity by a large number of 
trust companies. 

The fine article by Chairman Conway 
of The National Association of Life Un- 
derwriters Committee will be a great 
help in creating interest in the Trust 
Council movement. 


Your interest and effort in keeping 
this subject alive will encourage action. 
Gerard S. Brown, C.L.U. 


Penn Mutual Life Insurance Co., Chicago 


“Valuable” Accounting 


Sirs: 

We do not agree with the conclusion 
recently stated by “A New York Trust 
Official” that there are difficulties of con- 
trol which counter-balance the advan- 
tages of the inventory-cost basis of val- 
uation—that is, if the inventory-cost 
basis used is substantially that so ably 
outlined by John A. Reid in the October, 
1936 issue of Trust Companies: the 
basis quite generally favored by Massa- 
chusetts fiduciaries. 

A well-conceived multiscope ticket sys- 
tem operating on the inventory-cost basis 
can be employed to set up immediate, 
continuous departmental and audit con- 
trols over every phase of accounting and 
custody of each asset from the point of 
its inception through to its final author- 
ized delivery against cash or against of- 
ficial receipt. Such a system will oper- 
ate to reduce manual operations, to co- 
ordinate clerical and mechanical proce- 
dures, to promote accuracy and uniform- 
ity and to effect various controls with a 
definite completeness that challenges the 
most critical scrutiny. Briefly, the ma- 
jor objectives coverable are these: 


(1) To actuate all corpus transactions. 

(2) To set up departmental and audit 
controls over all assets from the 
point of receipt—or purchase— 
throughout all processes while in 
transit to Securities Vault for de- 
posit under joint custodianship—and 
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vice versa from custodianship re- 
lease to delivery against receipt, or 
cash payment 

To provide media for basis of ac- 
counting control via Daily Settlement 
Sheet and Daily Statement 

To provide entry media for produc- 
tion of main accounting records via 
bookkeeping or punch-card machin- 
ery 

To provide advice media for address- 
ing or punch-card machine produc- 
tion of various auxiliary accounting, 
control, and reference records—in- 
cluding control and collection of in- 
come receivables, income distribu- 
tions, and investment analysis rec- 
ords. 

To provide reference media for re- 
cording tax status data and tax basis 
costs 

To provide departmental reference 
and control record of assets held un- 
der joint custodianship in Securities 
Vault 

To provide reference data by indivi- 
dual assets to facilitate preparation 
of multiscope ticket sets required to 
cover subsequent transactions affect- 
ing unit or book values thereof. 

To set up immediate, continuous 
audit control of departmental ac- 
counting and of vault custody— 
without manual operation by audit 
department beyond cross-checking 
of multiple copy records prepared by 
the department of origin 


It is our strong suspicion that a “mul- 
tiscope ticket system” is a valuable trust 
accounting and control device of wide ap- 
plication which up to date is seldom in- 
corporated and utilized to greatest ad- 
vantage in even the most modern of me- 
chanical trust accounting systems. 


A Massachusetts Trust Accountant 


Honesty 


Dear Sir: 

Regarding embezzlements or defalca- 
tions in insured banks, our experience so 
far justifies us in saying that trust de- 
partment assets have been remarkably 
free from the embezzlements and defalca- 
tions that have been reported. 


Leo T. Crowley 


Chairman, Federal Deposit Insurance Corporation. 
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Give Them a Chance 


Dear Sir: 

It seems to me that this matter of in- 
creased charges for trust work should 
be approached slowly. Just as our cus- 
tomers are beginning to accept the cor- 
porate trustee, it would seem to me to 
be unwise to jump the charges. I 
wouldn’t want anything I say to be in- 
ferred as being against a true knowledge 
of costs—but I would want to be sure 
that the clamor for higher fees is not 
coming from institutions which have cut 
prices to get business. I believe it is 
up to the corporate trustees to give pres- 
ent fees a chance before they ask for 
more. A couple of years ago at the 
Trust Conference in New York, I 
brought up this thought when talking 
with various groups and almost invari- 
ably, those present would say “There’s a 
bank in our town that’s always cutting 
fees.” 


The position of the corporate trustee 
would be rather weak if they had to ad- 
mit to the Probate Court, Legislature, 
or what have you, that they weren’t even 
living up to the fees established by cus- 
tom, or otherwise, in their communities. 

From a New England trust official. 


A Better Way 


On the problem of life tenant and re- 
mainderman, I can appreciate Senator 
Roseberry’s reasoning in the matter. One 
way of correcting the present unsatis- 
factory situation would be to have prop- 
er clauses inserted in the will or other 
instrument so that there could be no 
question as to allocation; but we feel the 
better way to correct the situation would 
be through proper legislation drafted in 
such manner as to eliminate the possi- 
bility of incorrect interpretation. 

C. Merrill Schlosser 


Trust Officer, Camden Safe Deposit & Trust Co., 
Camden, N. J. 


Clipped for Years 


Dear Sir: 

You may be interested to know that for 
years we have been clipping various ar- 
ticles which appeared in Trust Companies 


At your service with complete 


trust and banking facilities. 


BERKS COUNTY TRUST 
COMPANY 


Reading, Pennsylvania 


e Member Federal Deposit Insurance Corporation e 


Magazine and filing them under an an- 
alytical classification. The result is 
when, for example, we have a life insur- 
ance trust to draw, we can pull out the 
file folder which will contain all clippings 
on life insurance trusts, and so on. I 
would say that on the average we make 
from two to four clippings of articles, 
ete. from each number of your publica- 
tion. 

Ralph R. Neuhoff 

Neuhoff & Millar, St. Louis, Mo. 


Taxing Income 


Gentlemen : 

I wish to thank you for excerpting the 
article written by me, “Voluntary Trusts 
and Federal Taxation.” [p. 362, Mar. ’37] 

May I call your attention to the foot- 
note on page 362? This refers to G. C. 
M. 17741. It indicates that this ruling 
may affect what was stated in the text 
at this point. I do not think that it does. 

The text and the accompanying notes 
point out that accumulated income which 
may at some time in the future revert to 
the grantor is taxable to the grantor in 
the year in which it is accumulated. On 
the other hand, G. C. M. 17741 deals only 
with future income. It was a ruling to 
the effect that present income actually 
paid to another than the grantor would 
not be taxable to the grantor because the 
grantor was at some time in the future 
to receive the income of the same trust. 
G. C. M. 17741 was, I believe, merely 
declaratory of the existing law. 


Coleman Silbert 


Attorney, Boston, Mass. 





Life Insurance And Trust Councils 


A Directory of These Local Organizations and Their Officers 
As of April, 1937 


Connecticut 


Connecticut Life Insurance and Trust 
Council. President, Alexander F. Soltz, 
Mutual Benefit Life Insurance Company, 
New Haven; Vice President, John R. 
Daniell, The Union and New Haven Trust 
Company, New Haven; Treasurer, Frank 
S. Brainard, Phoeniz Mutual Life Insur- 
ance Company, New Haven; Secretary, 
G. Harold Welch, The New Haven Bank 
N. B. A. 

Hartford Life Insurance and Trust 
Council. President, William C. Fenni- 
man, Phoenix State Bank and Trust Com- 
pany; Vice President, W. Watson House, 
New England Mutual Life Insurance 
Company; Secretary, Wilbur S. Pratt, 
Northwestern Mutual Life Insurance 
Company; Treasurer, Carlos S. Holcomb, 
First National Bank of Hartford. 


Maine 


Life Insurance and Trust Council of 
Portland. President, Frederick C. Ro- 
zelle, General Agent, Equitable Life As- 
surance Society; Vice President, Roland 
E. Clark, Vice President, National Bank 
of Commerce of Portland; Treasurer, 
Harold C. Hathaway, Associate General 
Agent, Massachusetts Mutual Life Insur- 
ance Company; Secretary, Dura 8S. Brad- 
ford, Assistant Trust Officer, Portland 
National Bank. 


Massachusetts 


Boston Life Insurance and Trust Coun- 
cil. President, Joel H. Atwood, Joel H. 
Atwood Company, 80 Federal Street; 
Vice-President, Irving L. Shaw, Vice- 
President, Granite Trust Company; 
Treasurer, Edward F. Messinger, Mer- 
chants National Bank of Boston; Secre- 
tary, John M. Hughes, 19 Pearl Street. 


New York 


Life Insurance and Trust Council of 
Eastern New York. President, Paul H. 
Conway, Associate General Agent, John 


Hancock Mutual Life Insurance Com- 
pany, Albany; Vice President, Arthur S. 
Barber, Secretary, Treasurer and Trust 
Officer, Citizens Trust Company, Schenec- 
tady; Treasurer, Henry P. Sherman, 
Penn Mutual Life Insurance Company, 
Troy; Secretary, Lillian M. Russ, Assis- 
tant Trust Officer, The Troy Trust Com- 
pany, Troy. 

Life Insurance and Trust Council of 
Rochester. President, John W. Reming- 
ton, Vice President and Trust Officer, 
Lincoln-Alliance Bank and Trust Com- 
pany; Vice President, J. Howard Kidd, 
Jr., New England Mutual Life Insurance 
Company; Treasurer, Robert E. Towey, 
Assistant Trust Officer, Lincoln-Alliance 
Bank and Trust Company; Secretary, 
Earl J. Foster, Massachusetts Mutual 
Life Insurance Company. 

Syracuse Life Insurance and Trust 
Council. President, Harold C. Beatty, 
Vice President, Syracuse Trust Com- 
pany; Treasurer, John G. Wintsh, Special 
Agent, Phoenix Mutual Life Insurance 
Company; Secretary, Orville S. Orborne, 
Manager, Penn Mutual Life Insurance 
Company. 


Being Organized 


Plans for the organization of life in- 
surance and trust councils are underway 
in Chicago, Illinois; in Pittsburgh, for 
Western Pennsylvania; in Dallas, Texas 
and in Bangor, Maine. 


New life insurance production for March, 
1937, was 19 per cent more than last year. 
The total for the first quarter this year was 
8.8 per cent higher than in 1936. 

These facts were disclosed by a report 
forwarded by The Association of Life In- 
surance Presidents to the United States De- 
partment of Commerce. The report sum- 
marizes the new paid-for business—exclu- 
sive of revivals, increases and dividend ad- 
ditions—of 40 companies having 83 per cent 
of the total life insurance outstanding in 
all United States legal reserve companies. 
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Self Determination For Trustees 


NDENTURE trusteeship, a vital ele- 

ment in American finance, is at a 
cross-roads. Inevitably trustees under 
bond indentures of the future, perhaps 
the very near future, will function ac- 
cording to new principles and subject to 
one or the other of the two forms of dis- 
cipline if not both—governmental re- 
striction or self-regulation. 

Ever since the Securities and Ex- 
change Commission last June submitted 
to Congress its report on trustees under 
indentures it has been evident that, for 
the greater protection of security hold- 
ers, far-reaching changes must be made 
in the trustee device. Nor could there 
be a more appropriate time than the 
present, with the definite revival in 
finance, to adopt changes and proce- 
dures which will improve corporate in- 
dentures and increase trustee duties 
upon default so as more effectively to 
provide the safeguards which economic 
conditions and public need alike require. 

Of course this broad question of pro- 
viding better safeguards for the inter- 
ests of bondholders involves the proce- 
dure of issuers and underwriters as well 
as trustees. But the effective point for 
improvement is in the provisions of the 
trust indenture, and the procedures 
thereunder. Certainly the indenture is 
the focal point from which all changes 
must stem. 


A Possible Alternative 


However, discussion of the question 
thus far seems to have proceeded on the 
assumption that more or less drastic leg- 


islation and resultant government regu- 
lation was the answer. That may not 
necessarily be the case. 


There is a very real question as to 
whether these objectives can be realized 
over-night by legislative action. Solu- 
tion of the problem probably will have 
to come slowly as new procedures are 
tested, discarded or adopted. Any other 
approach carries with it the possibility 
of a serious disruption of the accustomed 
financing machinery of the country. 


Self-regulation, in contrast to Con- 
gressional fiat, can meet the situation 
satisfactorily to all parties in interest, 
which in this case is merely another way 
of saying the public at large. More can 
be accomplished by the sincere, coopera- 
tive effort of corporate trustees than un- 
der the rigidity of official regulations. 


To be specific, it is suggested that the 
establishment of a central bureau or as- 
sociation by trust institutions acting as 
trustees under indentures, to advise as 
to standards, uniform practices, inden- 
ture clauses, and the like, could become 
the arbiter for corporate trusteeship 
without interfering with the competitive 
requirements of the business. Such a 
bureau, with a competent staff, could act 
in an analytical and advisory capacity 
to its members. It could make available 
to each member the accumulated expe- 
riences of all. 


Uniformity and Liaison 


The exercise of trustee duties under 
a great variety of indentures is a com- 
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plicated function. The effort to attain 
uniformity of sound procedure in this 
field will be a continuing job. A central 
bureau could provide the necessary co- 
ordination in the practices and proce- 
dures of trustees, issuers and under- 
writers. Moreover, if the active duties 
of the trustee are to be increased effec- 
tively, court interpretations of statutes 
and clauses in indentures must be woven 
into a harmonious pattern. This could 
be done by a cooperative agency, which 
at the same time would afford a means 
of centralized contact between the busi- 
ness and the government. The princi- 
ple has been recognized, welcomed and 
adopted in many of the nation’s im- 
portant businesses. 


The suggestion for a central bureau 
for indenture trustees is made here in 
only general terms. Creation of such 
an agency would require the most expert 
planning. Its success would depend up- 
on the efficiency of its administration and 
the adequacy of the support given it by 
the trust institutions. Even with the 


most satisfactory results it would be too 
much to hope that the operation of a 


central bureau would avoid all legisla- 
tion or regulation. Yet it would offer 
the trust institutions an opportunity to 
set and unify their own standards and 
to permit of a flexibility in the govern- 
mental contact with business which would 
be impossible under the rigidity of cor- 
rective legislation and regulation. 

There are precedents both for the prin- 
ciple and the practice of such a coopera- 
tive self-regulating agency as is suggest- 
ed for trustees under indentures. Years 
ago the trust institutions of the country 
set their own standards, now recognized 
by the supervisory authorities, for the 
administration of personal trusts. The 
Association of Investment Trusts of 
Great Britain (the book value of whose 
combined portfolios is nearly two billion 
dollars) has been so successful in estab- 
lishing standards for investment trusts 
of the management type as to have ob- 
viated all legislative and governmental 
regulation. 


In 1936 the Statement of Principles of 
Trust Institutions, adopted in 1933, was 
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incorporated into Regulation F, relating 
to trust powers of national banks, of the 
Board of Governors of the Federal Re- 
serve System. 


Pointing the Way 


Something along the line of the Asso- 
ciation of Investment Trusts of Great 
Britain would be entirely practical for 
indenture trustees in this country. An 
organization of this sort might not ob- 
viate legislative and governmental regu- 
lation altogether but it would lessen the 
degree of official supervision which may 
be required. Without some such self-reg- 
ulatory body for corporate trustees it is 
a foregone conclusion that there will con- 
tinue to be legislation and regulation, and 
perhaps restrictions, affecting a long es- 
tablished and essential element in Amer- 
ican finance. It may well be believed that 
if such a self-regulatory body had been 
in function in the past, appreciably less 
drastic legislation and governmental 
regulation would be threatened than is 
now facing the business of the corporate 
trustee. 


In the March 1937 issue of the Yale 
Law Journal appears a comprehensive 
review of the court decisions of the coun- 
try relating to “The Trustee and the 
Trust Indenture’, by Louis S. Posner of 
the New York Bar, and member of the 
Mortgage Commission of the State of 
New York. The article discusses also 
the various recommendations of the Se- 
curities and Exchange Commission as set 
forth in its report of June of last year, 
and concludes with a suggestion which 
the editors here enlarge upon in view of 
its important and timeliness. 

As we go to press, announcement is 
made of adoption of a code of fair prac- 
tices to be administered by the Invest- 
ment Bankers Conference, Inc., as a self- 
regulatory body of the investment bank- 
ing business. While following by four 
years the lead of the trust fraternity in 
formulating a code of principles, this ac- 
tion gives emphatic corroboration to the 
feasibility of voluntary controls, being 
favorably recognized by the S. E. C. 
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Faithful to His Trust 


RUST department officials and jun- 

ior members of the staffs, have on 
numerous occasions received offers of 
positions in other departments or other 
fields of activity with tempting increases 
in compensation and advancement of 
position, only to turn them down in favor 
of continuing their association with trust 
work. 


This sacrifice speaks eloquently for the 
character of the men themselves as well 
as for the business and the institution. 
That there is a Romance of Trusteeship 
cannot be doubted, for it has so frequent- 
ly overridden the more acquisitive in- 
stincts natural to all progressive indivi- 
duals. Such decisions are not arrived at 
easily—they evidence a faith in the insti- 
tution which it in turn must justify. 

The answer may be largely found in 
the varied and often intensely human 
character of trust work and in the high 
sense of duty and helpfulness to his bene- 
ficiaries which motivates the trust man. 

A comparison of the turn-over in trust 
department personnel with that in other 
lines of business would doubtless be both 


revealing and highly gratifying. The 
more remarkably so in view of the rela- 
tively low scale of salaries as compared 
with the rewards for commensurate 
training and responsibilities in other 
fields. 


The trust department has never at- 
tracted the “get-rich-quick Walling- 
fords,” yet it demands unusual versatil- 
ity, personality and strength of charac- 
ter. Without such management there 
would be no such business. It is there- 
fore not just a matter of duty on the part 
of the trust institution itself, but a mat- 
ter of common sense and foresight, to 
see that the compensation is such as to 
attract and hold the type of personnel 
which will gain and justify the confi- 
dence of other successful people on whom 
the bank depends—its prospects. 

The advantage of Continuity which 
has been so widely stressed to the public 
by corporate fiduciaries is not simply one 
of corporate name but of the individuals 
in whom the clients have aid the honor 
of entrusting their affairs. 


The Jealous Mistress 


ENERATIONS of law students have 

heard their professors expound the 
ancient maxim to the effect that the law 
is a jealous mistress. 

Conscientious practice of the law de- 
mands the heart and soul of the lawyer. 
And the lawyer, as he should, demands 
the right to preempt his field, free from 
the competition of laymen or lay agen- 
cies. But there are some lawyers who 
would stretch the ancient maxim and 
carry the banner of their mistress—the 
law—beyond her rightful domain. 

The American Bar Association is wag- 
ing a hard fight to protect the practice of 
the law from lay encroachment and is 
getting results. It must be conceded 
that in the past there have been trust 
companies which have crossed the line 
into the field of law. That is a thing 
of the past. A Statement of Principles 
of Trust Institutions—the trust business 
code—declares that trust institutions 
should not engage in the practice of the 
law. Leaders of the legal profession have 
expressed their satisfaction with this 
provision of the Statement of Principles 
and the way in which it is observed. 

Yet there are certain elements of the 
bar that are not satisfied. For them it 
is not sufficient that trust institutions 
should refrain from the practice of the 
law. They would forbid trust institu- 
tions from advertising for trust busi- 
ness—from advertising that they are 
prepared to perform their chartered 
functions. 

They maintain that as lawyers cannot 
advertise under the code of legal ethics 
trust institutions should not do so either. 
The argument is fallacious. Trust busi- 
ness is not the practice of law. Any 
adult individual, being of sound mind, 
can act as executor or trustee and per- 
form such duties without any knowledge 
of the code of ethics of the bar. More- 
over, the American Bar Association 
through its committee on the unauthor- 
ized practice of the law has recognized 
the right of trust institutions to adver- 
tise. 

Nevertheless certain elements of the 
bar in a number of states are now trying 
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to put bills through their legislatures 
prohibiting trust advertising. This is 
sniping. Such efforts have nothing to 
do with the practice of law. They con- 
stitute attempts to restrict business 
competition. They lessen public support 
for the legitimate campaign to safeguard 
the lawyer in his rightful field. 

It may be that a misunderstanding of 
the functions of trust institutions is re- 
sponsible for some of the proposed anti- 
trust company legislation. Lawyers 
know trust law but not all of them know 
trust business. So far the chief point 
of contact between organized trust men 
and the bar has been on the question of 
the unauthorized practice of law. There 
is now a newly created Section of Real 
Property, Probate and Trust Law of the 
American Bar Association. Many trust 
men who are lawyers are affiliating with 
the new section. The Section offers an 
opportunity for the consideration of 
lawyer-trust company relationships on a 
broad scale. Out of it may come a great- 


er mutual understanding and greater 
mutual service to the public. 


A Job of Work 


RECENT address by Commissioner 

William O. Douglas, of the Securi- 
ties and Exchange Commission, before 
the Bond Club of New York, on Demo- 
cracy in Industry and Finance came as 
something of a shock to investment 
houses. Mr. Douglas pulled few punch- 
es in expressing his views upon the rela- 
tion of underwriters to the issuance of 
securities. 

He also paid his respects to trustees 
under indentures in no uncertain terms 
but at the same time indicated a frame 
of mind very different from the attitude 
taken by the Commission in its report 
on this subject submitted to Congress 
last June. Mr. Douglas said: 

“One current development of foremost 
importance is vitalization of indenture 
trustees. Enlightened indenture trus- 
tees will be found exercising wholesome 
influences in the cause of the security 
holders. This step, however, cannot be 
taken without necessary precautions 
against the ever tempting opportunities 
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for aggrandizement and power which are 
within reach of those who are in a dom- 
inant position in our financial empires. 
Measures designed to purge these trus- 
tees of conflicting interests cannot be 
thwarted or defeated by the pressure of 
the sheer self-interest of the trustees. 
Should they at any time lack the fore- 
sight or vision to undertake the exacting 
tasks of their new stewardship, other 
competent and reliable agencies will be 
found. The fact is that the job must 
and can be done.” 

Indenture trustees want to do the job. 
For a solid year a committee of the 
American Bankers Association has been 
at work on just this question. But the 
trustee represents only one side of the in- 
denture triangle. The issuer and the 
underwriter occupy the other two sides. 
All three sides must be coordinated to 
complete the job. Apparently the Com- 
mission understands the interrelationship 
of the three groups. 

Also it would seem that Mr. Douglas 
appreciates the efforts of the trustees to 
vitalize their functions. His remarks 
carry the definite implication that inden- 
ture trustees are to be offered the op- 
portunity to do their jobs themselves. 
This is a very different position from the 
“crack-down” spirit of the June report. 


Executive Council Meeting 


The Executive Council of the Ameri- 
can Bankers Association met at The 
Arlington Hotel, Hot Springs National 
Park, Arkansas, April 19-21 inclusive to 
receive reports from standing and special 
committees on a number of important 
questions of association and banking 
policy, it is announced. The Trust Divi- 
sion Executive Committee meeting was 
scheduled for the morning of the 19th. 
Tom. K Smith of St. Louis, president of 
the association, presided at the general 
council meetings. 

Final preparation of other reports on 
topics to be submitted to the council 
were worked out in the various com- 
mittees whose reports were received by 
the Executive Council on the succeeding 
two days. 





The Low Ceiling For Long Term Bond Yields 


Foreign and Domestic Credit Situations Jointly Exert 
Pressure on Money Rates  — 


A. PHILIP WOOLFSON 
Of the New York Bar 


OWERFUL forces, at home and 

abroad, are combining to make even 
more difficult the already hard task of 
investing trust funds. Trust officers and 
others who must invest for the long pull 
are facing a situation with respect to 
their old stand-bys—high grade bonds— 
which is far from encouraging. 

Despite a moderate upward readjust- 
ment in yields which developed recently, 
it is entirely conceivable that long term 
Government bonds over the next few 
years will not deviate markedly from a 
212% yield basis, with highest grade cor- 
porate bonds fluctuating about a 34% 
yield basis. The foundation for such a 
forecast is wholly logical. 


Outlook For Long-Term Money Rates 


The recent gold sterilization policy of 
the Stabilization Fund, and the raising 
of reserve requirements by the Federal 
Reserve Board, in conjunction with the 
recent sharp upturn in commodity prices 
have raised considerable uncertainty as 
to the level of long term money rates 
over the next few years. 

If the monetary, fiscal, and broader 
economic policies of the present Admin- 
istration are to be considered as parts 
of a considered program to increase the 
total annual national income produced, 
and to correct maladjustments in the cur- 
rently distributed national income, then 
the gold sterilization program and the 
rise in member bank reserve require 
ments were but necessary steps to pre- 
vent the development of excesses that 
would lead to financial and business insta- 
bility. While a moderate upward read- 
justment in yields on high grade bonds 


has developed, it is conceivable that long 
term government bonds over the next 
few years will not deviate markedly from 
a 2%% yield basis, with highest grade 
corporate bonds fluctuating about a 3% % 
yield basis. 

For almost three years we have been 
experiencing in this country a revival of 
industrial activity that has now carried 
us to within striking distance of so-called 
“normal” business volume. At the same 
time long-term money rates, until recent- 
ly, have been moving downward. It is 
not at all certain however, that, with the 
continuance of the recovery in business 
we shall see over the next few years, a 
readjustment of the levels of short term 
and long term money rates to the levels 
characteristic of the business recovery 
periods in the pre-1929 decade. 

Probably the outstanding single fac- 
tor differentiating the current money 
market situation from that prevailing in 
the recovery phase of earlier business cy- 
cles, is the excessive volume of funds 
pressing for investment. An important 
contributory influence to the creation of 
this excess has been the extraordinary 
outpouring of the capital resources of 
foreign centers to our money and security 
markets. 


Mobility of Funds 


Whether because of war uncertainties, 
or of currency manipulation, or because 
of the attractiveness of our securities, 
there has been a marked tendency in re- 
cent years for foreign capital to be re- 
moved from new or old investment in the 
particular foreign centers, and to be kept 
liquid. Returns from old investment 
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have not been reinvested by foreigners in 
their own markets, and an increasing 
proportion of foreign annual national 
savings has endeavored to find an outlet 
for investment or for safety in centers 
considered more stable or more profitable. 
The result has been that foreign funds 
have flown to our market in surprising 
volume, as reflected in part by our large 
gold imports in the past three years. 

The effect of this movement of funds 
is represented not alone by the influence 
of the gold imports on our credit base, 
and on our credit expansion potentiali- 
ties. Insofar as these foreign funds 
represent the net flow of foreign capital 
to our markets, they represent an addi- 
tion to the volume of capital funds com- 
peting for investment for our securities. 
The deposits represented by the inflow 
of these foreign funds is a net addition 
to the demand for investment. 

What happens when foreigners decide 
to send funds to the United States for 
deposit or investment in our markets? 

They obtain these funds in either of 
two ways: 

(1) The foreign country may have a 
surplus of its total balance of payments 
items vis-a-vis the rest of the world, 
which it will have available for invest- 
ment abroad, in the shape of net claims 
against foreigners. These net claims 
may take two forms: (a) “free” curren- 
cies, or (b) “restricted” currencies. The 
volume of “free” currencies will deter- 
mine how much foreign funds they will 
have readily available for investment 
abroad. 

(2) Or they may wish to invest 
abroad (looking at the country as an 
aggregate) their national savings on 
domestic account. This may ‘take twe 
forms: (a) they may wish to invest 
abroad their current annual national sav- 
ings on domestic account, or (b) they 
may wish to invest abroad their capital 
accumulations, or previous national sav- 
ings on domestic account, which may be 
in the form of deposits in the banks, or 
in the form of domestic security invest- 
ments, real estate, etc. The attempt to 
invest domestic savings abroad means 
the exchange of their deposits for for- 
eign currencies, or the liquidation of 


TRUST COMPANIES 


their investments for deposits to be ex- 
changed for foreign funds. 


Three Forces at Work 


Because of the disorganized condition 
of international trade in recent years, 
the transfer of foreign domestic capital 
accumulation has had to take the form 
largely of gold shipments, and the result 
has been not only a loss of gold from the 
gold-exporting countries, but also the se- 
rious loss of capital funds that had pre- 
viously been invested in financing the 
domestic economy. 

Another aspect of the foreign influ- 
ence on our capital supply situation is 
the very marked contraction in new for- 
eign investment by our own investors. 
We in this country have refused to rein- 
vest abroad not only the funds sent here 
from abroad for safekeeping or for in- 
vestment, but we have refrained in im- 
portant measure from reinvesting abroad 
our net annual income from previous for- 
eign investments. 

The result is then, that on foreign ac- 
count, there have been three forces work- 
ing to keep the volume of liquid funds 
available for investment in our markets 
at a level measurably above that prevail- 
ing in previous prosperity periods. These 
three forces are: (1) Increased mobility 
and liquidity of foreigners’ own capital 
resources and savings; (2) The failure 
of America to reinvest abroad the for- 
eign capital sent here; (3) the failure 
of America to reinvest abroad the earn- 
ings on previously made foreign invest- 
ments. 

Coincident with this abnormal inflow 
of foreign capital there existed in this 
country a pronounced tendency on the 
part of the investing classes to maintain 
an increasing degree of liquidity of their 
own capital resources. Whether it was 
because of currency uncertainty or fear 
of political developments, there did de- 
velop an increasing tendency on the part 
of the investing classes in the aggregate 
to concentrate an undue proportion of 
their capital resources either in the form 
of deposits in the banks or in the form 
ot short-term high grade investments. 
To this was added the increasing volume 
of current annual national savings that 
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was available for investment in a market 
where the pressure of already existing 
capital for liquidity had exercised a 
cumulatively downward force on the 
yields of the highest grade investments. 


The Competition for Yield 


When to these forces is added the an- 
ticipation of future national savings by 
Treasury financing of an increasing pub- 
lic debt through the creation of bank de- 
posits by the commercial banks, and the 
transfer of these deposits to the public 
through the various channels of govern- 
ment expenditure, the cumulative result 
to date is that the United States has a 
volume of liquid funds available for cap- 
ital investment that is markedly in ex- 
cess of anything existing in previous bus- 
iness recovery periods. 

The tendency for increased liquidity 
of foreign and American capital savings 
has been to depress both short and long- 
term money rates to levels that have not 
been witnessed in previous business re- 
covery periods. To the extent that such 
savings take the form of deposits in the 
banks, the banks are under pressure to 
compete unduly for available eligible se- 
curities for investment of such funds. 
Since no interest is paid on demand de- 
posits by the member banking system 
and since the rate on time deposits is on 
the whole quite low, the banks have been 
compelled to invest such funds at very 
low rates rather than keep them com- 
pletely uninvested. 

The non-payment of interest on de- 
mand deposits, and the very low average 
interest rate paid on the entire volume 


of deposits outstanding in the commer- 
cial banking system, are important fac- 
tors in maintaining short money rates at 
a level considerably lower than that we 
had been accustomed to in previous pros- 
perity periods. To the extent that for- 
eign and domestic investors keep their 
capital invested in short-term securities 
the competition with the commercial 
banking system for available short-term 
securities acts as a further depressing 
force on the level of short money rates. 

The cumulative influence of these fac- 
tors is to keep short money rates at ab- 
normally low levels, and to force the com- 
mercial banking system to invest in long- 
term securities if a more profitable re- 
turn is to be secured. As bank invest- 
ment in longer terms increases, and 
yields on long-terms are forced lower, 
private depositors are discouraged from 
investing in existing securities at such 
low yields, and keep their old funds idle, 
and may even add to them. Such idle 
funds are in the aggregate largely funds 
which are not intended to be used for the 
purchase of consumption goods. 

The current level of values in the gilt- 
edged investment field may be considered 
the consequence, to an important degree, 
of the pressure of liquid funds for long 
term investment. The time has un- 
doubtedly come when investment has 
ceased to flow to “gilt-edged” securities 
at abnormally low yields. How much 
lower high-grade bond prices will have 
to fall before they will attract investment 
in heavy volume, is of course at present 
a matter of “hunch” or “guesswork.” Un- 
less however, there should occur a change 
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in the fundamental conditions which up 
to date have resulted in the present low 
business-recovery-level of money rates, a 
2%% basis for long-term government 
bonds will probably be the basis to which 
other high grade bonds will adjust them- 
selves over the next few years. The fu- 
ture of long-term money rates will de- 
pend on developments over the period im- 
mediately ahead in the foreign situation, 
and the domestic situation. 


The Foreign Situation 


We have seen that the transfer of 
funds from abroad has to an appreciable 
degree involved the withdrawal of cap- 
ital funds previously invested in, or re- 
quisite for, producing the current annual 
national income of the foreign countries 
involved. The result has been in some 
of these countries not only an unbalanc- 
ing of the domestic economy but a severe 
pressure on the exchanges; for the only 
form in which domestic savings can be 
transferred abroad, assuming no increase 


in foreign demand for the commodities, 
services, or investments of the nationals, 
is to transfer gold. 

The conditions which have brought 
about such liquidation of foreign savings 
from their own economy are not condi- 
tions which can be cured by the orthodox 
measures of stimulating a cyclical busi- 
ness recovery. The pressure on the ex- 
changes of such transfers of funds may 
continue until the exchange rate has to 
be readjusted to the deflated level of the 
national economy. 

In a situation where there exists a 
fairly steady liquidation of national sav- 
ings by foreigners and a pressure for 
their investment abroad, there can be 
neither a stable exchange nor a stable 
price level. The pressure for investment 
abroad, without the counterflow of funds 
for investment internally, means that 
there is a persistent pressure on the for- 
eign exchange level of the domestic cur- 
rency. The pressure on the currency re- 
flects a liquidation of the domestic 
economy and unless capital exports are 
effectively regulated, artificial measures 
must be resorted to in the attempt to re- 
store a stability in the domestic economy 
and counteract the deflationary conse- 
quences of capital flight, with its effect 
on money rates, commodity prices, secur- 
ity values, etc. 

The prerequisite of monetary stabiliza- 
tion and of international economic equil- 
ibrium would seem to be the restoration 
of confidence by foreigners in their own 
economy, so that annual national savings 
on foreign account will be invested in the 
domestic economy, and annual national 
savings on domestic account will be rein- 
vested in the production of capital equip- 
ment prerequisite for the creation of, and 
the satisfaction of, consumer demand, 
and the cessation of liquidation of pre- 
vious investments in domestic commerce 
and industry. 


To what degree a period of further ex- 
change instability will affect the level 
of long term money rates in this country 
cannot be predicted. It is conceivable 
that the recently issued long term French 
loan payable-in domestic or foreign cur- 
rencies, or a reduction in the exchang¢ 
value of the pound sterling vis-a-vis the 
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dollar could result in a sudden return of 
funds to those countries. Again, cessa- 
tion of war fears and war threats might 
also induce a marked return flow of 
funds. 

In this connection it should be pointed 
out that the fact that our Stabilization 
Fund will have sufficient gold to meet any 
probable outward drain, is not sufficient 
of itself to maintain our existing levels 
of money rates and security values. For 
a return of an appreciable volume of 
funds from our markets to other coun- 
tries means a liquidation of investments 
in our markets, which must be taken up 
either out of savings (past or current) 
of our nationals, or through loans. 

At what price levels the domestic mar- 
ket will take up these securities cannot 
be known. Again, in the event of a 
further devaluation of the dollar to meet 
further currency depreciation abroad, 
substantial inflationary repercussions 
within our own economy may result with 
depressing consequences on the prices of 
high grade bonds. 

However, until it can be demonstrated 
that foreign countries will be successful 
in retaining their own savings in their 
own markets, in preventing currency de- 
preciation, and in inducing a return flow 
of funds from our money and capifal 
markets, the influence of foreign devel- 
opments will be toward the maintenance 
of long-term money rates in this coun- 
try at a level substantially lower than 
that prevailing in the 1920-1929 period. 


The Domestic Situation 


Keeping in mind the increase in avail- 
able capital, both domestic and foreign, 
pressing for investment in our markets, 
it remains to be demonstrated that the 
gold sterilization policy of the Stabiliza- 
tion Fund, and the increase in reserve 
requirements by the Federal Reserve 
Board, are measures which in themselves 
should result in the maintenance of low 
long-term money rates, with high-grade 
long-term government securities on about 
a 2%% yield basis, and highest grade 
corporate bonds on about a 3%% yield 
basis. 

Since we have assumed that the intent 
of the present Administration is to 
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maintain a so-called prosperity level of 
the annual national income, and to cor- 
rect maladjustments in the distribution 
of the national income, the broader 
monetary and credit policies may prop- 
erly be viewed from their relationship 
to these objectives. 

In raising reserve requirements of the 
member banks and in sterilizing addi- 
tions to the gold stock, the objective 
would seem to be to restrict the possibili- 
ties of excessive creation by the commer- 
cial banking system. When gold is pre- 
vented from entering the monetary base 
the effect is to restrict the volume of 
member bank reserve balances that can 
form the base for what is equivalent, as- 
suming the full increase in member bank 
reserve requirements, to about a five-fold 
expansion of member bank ioans and in- 
vestments. When member bank reserve 
requirements are increased, the effect is 
to limit the expansion on the existing 
monetary base by reducing the potential 
expansion of commercial bank loans and 
investments, as compared with credit ex- 
pansion potentialities prevailing before 
the increase in reserve requirements. 
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The principal objective in the present 
policy of limiting credit expansion by 
the commerciai banking system, is to 
regulate the volume of credit in use ac- 
cording to the needs of commerce and in- 
dustry. It is of course understood that 
the policy of restricting an excessive ex- 
pansion of credit beyond the needs of 
commerce and industry is not determined 
with a view to maintaining money rates 
at any pre-determined fixed levels. If 
however, inflated credit, business, and 
price situations are prevented from de- 
veloping, the prospect for the mainten- 
ance of low, but not abnormally low, long- 
term money rates is enhanced. 


Present Characteristics 


We have been accustomed in our think- 
ing about the trend of money rates to 
look at the member bank reserve position 
as a cue to the possible firming or easing 
of money rates. It is to be noted how- 
ever, that the reaction of restrictive ac- 
tion on the part of the monetary authori- 
ties on the level of money rates is more 
direct and immediate in a period when 
the market for new funds for investment 
in plant, inventory, or securities, is 
closely dependent upon commercial bank 
lending operations. 

When, however, the outstanding char- 
acteristic of the money situation is the 
large volume of funds available for the 
various forms of investment, and when 
with increasing aggregate national in- 
come the total volume of savings press- 
ing for investment is steadily increasing, 
a firming of long term money rates, that 
should theoretically result from Central 
Bank and Treasury restrictive monetary 
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and credit policies, may develop, but any 
firming tendency of long term money 
rates that may appear should probably 
be of not more than normal proportions. 

Furthermore, any normal increase in 
the business demand for credit can be 
met without difficulty by the commercial 
banking system. The reserve position of 
the member banks is such that no li- 
quidation by the commercial banks (in 
the aggregate) of their investment port- 
folio is necessary to put them in a posi- 
tion to make commercial loans. Any ap- 
preciable tendency toward firming of 
long term money rates that might result 
from this direction could be readily met 
by a temporary reversal of the Stabiliza- 
tion Fund’s gold sterilization policy. 

In a way then, the maintenance of 
low long term money rates may be con- 
sidered as a means for reducing the pro- 
portion of the annual national income 
that goes to that part of the population 
which in the aggregate can be considered 
as the “saving” classes. And from an- 
other point of view, long term money 
rates may be considered as a means for 
stimulating the growth of the national 
income, in that it encourages investment 
in fixed plant and inventory. 

In short: there is nothing in current 
Treasury and Federal Reserve policies 
that indicates any restoration of long- 
term money rates to the pre-1929 level. 
The one factor which may change the 
present picture is an excessive turnover 
of the outstanding deposit credit, result- 
ing in an inflation of marked proportions 
in security values and commodity prices. 
If stringent credit restrictive measures 
will have to be taken to meet such a de- 
velopment, the outlook for the mainten- 
ance of long term money rates at current 
levels will be decidedly uncertain. 


Trust Department Earnings Increase 

During the last half of 1936, earnings in 
the trust departments of State Member 
banks of the Federal Reserve System show- 
ed a substantial increase over the first six 


months of the year. The respective figures 
are $29,834,000 and $26,751,000. The ag- 
gregate for the year exceeds by some seven 
and one-half millions the total of $49,163,- 
000 for 1935. 
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From address before the Business and Professional Men’s Group at the 
University of Cincinnati, February, 1937 


ITHER the state or the federal tax 

is likely to become dominant in the 
course of years, so far as any particular 
type of impost is concerned. The federal 
government certainly dominates the es- 
tate tax and gift tax field, and so long 
as the present federal tax is maintained 
the states can hardly secure large addi- 
tional revenue from this source. Not 
only is the federal credit provision a 
strong encouragement to states to keep 
their rates within the relatively low lim- 
itations of the credit but the levy of the 
gift tax at much lower rates than the 
estate tax is effective in promoting large 
inter vivos gifts, and thereby preventing 
the imposition of any death taxes at all. 


Similarly, since the federal income tax 
is relatively low in the middle ranges of 
the surtax brackets, the states have in 
fact largely restricted themselves to in- 
come tax rates of a converse sort, that is, 
rates which like that of New York are 
graduated rather steeply in the lower 
ranges, but which flatten out in the upper 
brackets. The gasoline tax, on the other 
hand, is levied at higher rates by the 
states than by the federal government, a 
tacit recognition of their priorities in 
this field. In all cases, each government 
must necessarily adjust its impositions 
somewhat to the existing taxes of the 
others, for the total exaction must not 
be so great as to imperil or to dry up the 
flow of revenue. 


Breeding Evasion or Injustice 


But this rough adjustment is arrived 
at, of course, tax by tax, without much 
consideration of the tax system as a 
whole. Each jurisdiction is apt to seize 
upon the readiest instrument for meet- 


ing its revenue needs, more or less re- 
gardless of the use already being made 
by other jurisdictions. It is therefore 
quite likely that some sources are being 
overtaxed; and that some taxes could be 
more advantageously administered by 
one jurisdiction alone, and not necessar- 
ily by the jurisdiction which now collects 
the chief revenue therefrom. 

Finally, it is becoming increasingly 
hard for states to formulate their finan- 
cial program, without knowledge of what 
the federal government will do. 

Another objection to the present un- 
coordinated system arises out of the con- 
stitutional barrier to state taxation which 
is deemed by the federal courts to burden 
interstate commerce. In the first place, 
it is by no means easy to define what 
types of taxes may validly be used by 
the states and what taxpayers may be 
subjected to them. Again, the complete 
absence of any imposition upon some 
types of transactions legally interstate in 
character, while similar transactions 
legally local in character are taxed, fre- 
quently encourages transactions which 
are economically undesirable and which 
would never occur but for this discrim- 
ination. 

It has been urged that these exemp- 
tions can be eliminated by a federal en- 
abling act, increasing the taxing power 
of the states. However, serious difficul- 
ties must be overcome in the formula- 
tion of the grant of power, if an unde- 
sirable double taxation by independent 
states of companies doing an interstate 
business is to be avoided, with ac- 
companying litigation. Certainly some 
uniform formula for allocating property 
or income to the respective states should 
be put into effect, if it is at all possible; 
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Southern Californians 
Prefer 


Security-First National 


Trust Service 
* 


Recently published figures show 
that 28% of all the court trusts 
administered by all corporate fidu- 
ciaries in California are entrusted 
with this Bank. e In Southern Cali- 
fornia, which is the territory served 
by this Bank, it is estimated that 
45% of allthecourt trusts handled 
in this area by corporate fiduciaries 
arein Security-First National Bank 
Eastern trust companies needing 
co-operation in ancillary proceed- 
ings may get for their customers the 
same quality and completeness of 


service which makes this the trust 
service so strongly favored locally. 


SECURITY- FIRST NATIONAL BANK 
Resources Over $600,000,000 
MEMBER FEDERAL RESERVE SYSTEM 

MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


and that result is hard to achieve by in- 
dependent state action. 


Segregation of Sources 


Granted that some coordination of 
state and federal taxing systems has 
therefore become desirable, the next step 
is to devise means for eliminating the 
present conflicts without violence to the 
present structure of government. A 
brief survey indicates difficulties in the 
way of any of the suggested solutions. 

In a federal system of government, 
freedom of action by states and the na- 
tion within their respective spheres, par- 
ticularly in financial matters, is axio- 
matic. The central government’s diffi- 
culties under the articles of the confed- 
eration, when it sought to depend upon 
requisitions of funds from the constit- 
uent states, demonstrate the need by any 
sovereignty for an independent power to 
tax if it is to live a life of its own. While 
a grant to the federal government of 
the sole power of taxation would end the 
present conflicts, it would also end state 


and local government as we know them 
now. Few citizens would wish to pay 
that price. 


A more likely suggestion is a separa- 
tion of sources; that is, that the federal 
government should confine itself to cer- 
tain agreed forms of taxes, and the 
states, to others. To some degree such 
a separation exists even now. The fed- 
eral government has not resorted to prop- 
erty taxes, the mainstay of the local gov- 
ernments, for many years; and the con- 
stitutional requirement of apportionment 
according to population will prevent it 
from doing so to any important degree 
in the future. Similarly, the states are 
constitutionally prevented from levying 
customs duties. It is unlikely that either 
of these limitations will be removed. 
The states are also under important re- 
strictions in taxing corporations engaged 
in interstate commerce, or transactions 
across state lines; and transfers of prop- 
erty deemed by the Supreme Court to 
have a legal situs in another state. 


A modification of some of these restric- 
tions is certainly a possibility, for bills 
for this purpose have been introduced in 
Congress in past years, one of which has 
been favorably considered by the Senate. 
A further separation of sources is pos- 
sible, but the legal and practical obsta- 
cles are serious. The principal conflicts 
occur in the cases of the lucrative taxes. 
Thus the gasoline tax yielded $589 mil- 
lions to the states in 1935, and $161 mil- 
lions to the federal government. The 
federal government is now obtaining 
nearly $200 millions from this source. 
Income taxes yielded to the states $240 
millions in 1930 and $165 millions in 
1935; while the federal government is 
now collecting $2,373 millions. 


Neither the state nor the federal gov- 
ernment will be anxious to risk the crip- 
pling of its resources in hard times, by a 
complete relinquishment of particular 
productive taxes. Moreover, it is not 
easy to see how the separation could leg- 
ally be accomplished. 


While two business men or economists 
might be able to agree that the federal 
government alone should tax sales of 
tobacco, and the states alone, sales of 
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gasoline; the states alone tax transfers 
of property at death, and the federal gov- 
ernment tax income, a similar agreement 
cannot readily be reached between 48 
states and the national government. The 
slow accretion of public sentiment will 
probably lead to some further develop- 
ments in the direction of separation of 
sources, perhaps concurrently with some 
shifting of governmental functions from 
the one sovereignty to the other, but the 
process will not be quickly or easily con- 
cluded. 
The Crediting Device 


Two other solutions of the present 
conflicts have received wide advocacy: 
(1) the crediting of payments of desig- 
nated state taxes against similar federal 
taxes, as is now permitted to some ex- 
tent in the case of estate and inheritance 
taxes; and (2) federal collection of cer- 
tain imposts, followed by distribution to 
the states of at least a part of the collec- 
tions. 

The crediting device has directly 
brought about a considerable degree of 
uniformity in the rates of state inheri- 
tance taxes, as it was intended to do; and 
in effect has largely limited the total im- 
position upon any estate to the current 
federal rates. On the other hand, the 
crediting arrangement not only necessi- 
tates duplicate returns, duplicate examin- 
ations and duplicate administrations, but 
involves serious practical complications 
in the final determination of the taxes 
due to the two jurisdictions in the case 
of sizeable estates. 

Although the main advantage of the 
crediting provision over other suggested 
methods of eliminating conflicts is that 
it leaves the state free to determine rates 
for itself, this independence is more ap- 
parent than real. Actually, the federal 
government is established as the domin- 
ant partner; it really determines the to- 
tal rate, for the amount the states may 
collect is practically pretty well restrict- 
ed to the credit which the federal govern- 
ment chooses to allow. 

Finally, the crediting device is possible 
only when the taxes imposed by the two 
governments are identical or at least very 
similar; and it can hardly be fairly em- 
ployed, unless the tax in question is used 


Capable, consci- 
entious service 
on trust matters 
involving Okla- | 
homa estates. 


THE FIRST NATIONAL BANK 
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Member Federal Deposit Insurance Corporation 


almost universally by the states. The in- 
come tax meets the first test, but not the 
second, for important states, such as New 
Jersey and Illinois, do not levy it. 

Taxes on corporations are generally 
levied by the states; but in such a variety 
of forms that the definition of the credit 
would be extremely difficult. Hence, the . 
crediting device, like a further separa- 
tion of sources, can hardly be used to 
solve the whole problem of conflicts, 
though quite possibly its use can be ad- 
vantageously extended somewhat. 


Distribution of Federal Revenues 


Federal collection and distribution of 
revenues from designated taxes has re- 
ceived distinguished advocacy from state 
tax administrators. Several advantages 
of such an arrangement have an obvious 
appeal to taxpayers as well. Duplicate 
administrations would be eliminated 
along with the concomitant harassments 
of double returns, double examinations, 
and possibly litigation. 

Indeed, in the case of corporations do- 
ing business in several states, one fran- 
chise tax return could be substituted for 
the many now required; the corporation’s 
accounting officers would be relieved of 
the expensive task of allocating capital 
stock, property or income to the various 
states according to the almost completely 
divergent formulas employed by each of 
them. Difficult legal problems as to the 
jurisdiction of a particular state to levy 
a tax upon transactions across state 
lines, for example, would be eliminated, 
for the power of the federal government 
to levy the taxes as to which conflicts 
exist is well established. 
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The present advantage which certain 
interstate businesses and transactions en- 
joy over domestic businesses would be 
ended, and the two would be taxed upon 
the same footing. By the same token, 
tax bootlegging transactions across state 
lines would be greatly curtailed, and the 
present state enforcement personnel 
could be reduced correspondingly. Final- 
ly, it would be more nearly possible to 
view the nation’s tax system as a whole, 
and to adjust the incidence and the rates 
of taxation with measurable fairness. 

Critics of the plan do not deny these 
advantages, but stress political objections 
which they regard as inherent in our 
form of government. The centralization 
of taxing power in the federal govern- 
ment arouses serious criticism from 
those who are anxious to preserve to the 
full the fiscal independence of the states, 
which they deem to be essential to a prop- 
er performance of its traditional func- 
tions. It is urged that if the taxpayer’s 
eyes are focused on Washington, his con- 
cern for economy in his state will be re- 
placed by a desire that his state shall ob- 
tain as much as possible out of the com- 
mon fund; and thus that governmental 
waste in the states will outstrip any 
economies in the tax administration it- 
self. Similarly, that the present legal 
disputes over state jurisdiction to tax will 
simply be replaced by political disputes 
in Congress as to the formulas for allo- 
cating revenues to the various states; and 
that these allocations will not necessarily 
bear any proper relationship to the func- 
tions the particular state is performing, 
or to its desserts as a revenue-producer. 


These questions have been receiving 
thoughtful consideration from congres- 
sional committees, from the Interstate 
Conference of Legislators, from the Na- 
tional Tax Association, and from other 
students of the subject. The President 
directed the Treasury in 1935 “to under- 
take a study of sources of taxation, with 
particular reference to the matter of con- 
flict or overlapping of Federal, State and 
local taxation ;” and the President added: 
“When this study is complete it should 
furnish the basis for discussion of the 
problems involved with representatives 
of the states.” 


The Necessary Steps 


It is hazardous to forecast any conclu- 
sions in advance of the completion of a 
study of this kind, but some general ob- 
servations are possible. In the first 
place, it is hardly likely that any one of 
the plans I have mentioned—separation 
of sources, crediting state against federal 
taxes, or federal collection and distribu- 
tion—will alone be used in the case of all 
the major duplicated taxes. It is more 
likely that some combination of these sol- 
utions, perhaps with others, will ulti- 
mately be found to produce the most sat- 
isfactory results. 

It is quite possible that, with more 
prosperous times, the national govern- 
ment or the states can and will voluntar- 
ily relinquish the imposition of some of 
the duplicated taxes. Again, Congress 
may conclude for example, to substitute 
federal collection of gasoline taxes, plus 
an allocation of some or all the proceeds 
to such states as will relinquish their 
present gasoline taxes, in place of direct 
federal grants for highway construction. 
The states might thereby be assured of 
at least their present revenue, with less 
cost to themselves, and with no real loss 
of governmental or fiscal independence. 
Finally, and most important, a general 
survey of existing state and federal taxa- 
tion would undoubtedly lead to the elim- 
ination both of injustices and of evasions 
which are almost inevitable in forty-nine 
uncoordinated systems. 

The Secretary of the Treasury has al- 
ready indicated the problem as we see it, 
and the general approach we are making. 
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In an address before the Tax Revision 
Council he said :*** 


“The first step, in my opinion, is to 
make a careful survey and analysis of 
the total tax structure of the country to 
determine just how the burden of our 
governmental expenses is now distri- 
buted.” 

“Next, I would note what practicable 
changes in the combined tax structure of 
the country would produce a sound and 
more equitable distribution of the total 
burden. In the third place, I would con- 
centrate upon a few important and work- 
able means of eliminating conflicts and 
overlapping in a manner consistent with 
our analysis of what constitutes a fun- 
damentally desirable tax structure. Fin- 
ally, having arrived at a few important 
possibilities which we know to be funda- 
mentally sound, we can then attempt to 
put them into effect.” 


A fair solution of the whole problem 
cannot be arrived at over night, nor is it 
likely to spring full-grown from the head 
of even the most thoughtful expert. The 
solution is more likely to be the final re- 
sult of a series of investigations, study 
and conferences by the interested tax ad- 
ministrators, business men, economists 
and lawyers. 


Spirit of Trusteeship 


Leroy B. Martin, vice-president and as- 
sistant trust officer of the Raleigh branch 
of the Wachovia Bank & Trust Company, 
(N. C.) in declining tender of the post of 
executive vice president of the new North- 
western Bank at North Wilkesboro, N. C., 
expresses a most commendable attitude, 
characteristic of the real trust man. 


“T very greatly appreciate the expression 
of confidence and honor,” he remarked. “I 
have been engaged in trust work with the 
Wachovia Bank & Trust Co. for nearly two 
years. It is a type of work that offers a 
great field of service and one in which I 
am much interested. We now have the 
largest trust institution in the Southeast 
and it bids fair to challenge the entire 
South for leadership. A present connection 
with such a prospective institution, together 
with my love of Raleigh and many friends 
in eastern North Carolina resulted in my 
decision.” 


NUSUALLY prompt presentation of cash 
U items throughout the major part of New 
York State and equally prompt return is now 
made possible by the day and night transit de- 
partment of the Marine Trust Company. Items 
sent during the day which reach us in time to be 
forwarded by the night transit department will 
be presented the next day in most of the impor- 
tant centers of New York State. 

Arrangements with correspondents in the west 
and in other parts of the United States also per- 
mit the Marine to provide speedy handling of 
items in these sections. 

We shall be pleased to explain the benefits of this 
transit service to you, so that you may determine 
how useful this institution can be in presenting 
out of town items in the quickest possible time. 


155 trains and 16 planes in and out of the 
city each day put Buffalo in close contact 
with the major portion of New York State 
and with other sections of the United States. 


MARINE 
TRUST COMPANY 
OF BUFFALO 


Member Federal Deposit Insurance Corporation 
ean 
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Summary of Tax Clinic 
Proceedings 


Under auspices of Committee on 
Federal Taxation, American Bar 
Assn., Washington, March 20, 1937 


At the first session two addresses were 
delivered, one by Hon. Morrison Shaf- 
roth, Chief Counsel, Bureau of Internal 
Revenue; response by Hon. Benjamin H. 
Littleton, Judge, Court of Claims. Mr. 
Shafroth’s remarks were to the effect 
that the government would take a rea- 
sonable attitude on questions between 
the Treasury Department and the tax- 
payer, but that they would insist upon 
a full disclosure. He cautioned tax- 
payers against so-called tax saving plans 
and schemes, and stated that the govern- 
ment would deal harshly with any plan 
in the nature of a strategem which was 
entered into for the purpose of evading 
the tax law. Mr. Shafroth also pointed 
out the large number of persons in gov- 
ernment employ who claim exemption 
from tax because they are employed in 
some State governmental function, in- 
cluding even the village dog catcher. He 
intimated that there was a tremendous 
amount of income escaping taxation in 
this way, and pointed out the unfair- 
ness of the tax burden that must be car- 
ried out by the other taxpayers. 

In the afternoon session the address 
of Hon. Robert L. Doughton, Chairman 
of the House Committee on Ways and 
Means, entitled “The Work of the Ways 
and Means Committee,” was presented, 
referring to hearings of the Committee 
on important tax bills at which they wel- 
come statements from taxpayers, which 
should be brief and to the point since the 
records are voluminous and the time 
available limited. 


Hon. Eugene Black, Chairman of the 
United States Board of Tax Appeals, 
spoke on “The Work of the Board.” A 
chart demonstrated the number of cases 
handled by the Board from its organiza- 
tion in 1925 through February, 1937. He 
traced the work of the Board from the 
beginning and showed how the number 
of cases undisposed of at the end of the 
term was constantly being reduced, and 


that they were practically up to date. He 
also stated the tremendous amount of 
taxes involved in the cases which they 
handle and gave supporting figures. 

At the evening session Hon. Robert M. 
LaFollette, United States Senator, spoke 
on “Broadening the Income Tax Base,” 
and Hon. James W. Morris, Assistant 
Attorney General, on “The Work of the 
Tax Division of the Department of Jus- 
tice.” Randolph E. Paul, Esq., co-au- 
thor of Paul & Mertens, Law of Federal 
Income Taxation, spoke on “Res Adjudi- 
cata in Federal Taxation.” 

In his address on Inheritance Taxa- 
tion, the Hon. William A. Schnader re- 
viewed the procedural problems where 
more than one state claims to have been 
the domicile of a decedent, commenting 
particularly on the step-by-step actions 
in the Dorrance case. 


Simplifying the Tax Structure 


Correlation and simplification of the 
present overlapping and disintegrated 
taxing systems occupied the center of 
discussion at the open meeting of the 
committee. The problem confronting 
fiduciaries in double domicile taxation 
was described as “terrific” and the 
recommendation made that the Associa- 
tion give thorough study to clarification 
of this situation. 

The procedure of Germany and Swit- 
zerland in eliminating costly and confus- 
ing over-lapping of taxing jurisdictions 
by apportionment was outlined, the sug- 
gestion being advanced that our own 
muddled system be solved by apportion- 
ment, appropriate legislation or even 
constitutional amendment, or by recipro- 
cal State compacts. 

The necessity of incurring investment 
expenses, including trustees’ and agents’ 
fees was cited as applicable to the great 
body of taxpayers, and reference made 
to the Committee’s recommendation re- 
specting deductability of such expenses 
from income taxes, to eliminate the pres- 
ent confusion on this matter, particular- 
ly following the Heilbroner and Dorr 
cases. 

A recommendation of the Bar Associa- 
tion Committee developed the further 
point: 





TRUST COMPANIES 


MERCANTILE TRUST Co. 


Capital . 


CHARTERED 
1884 


FRED G. BOYCE, Jr., Vice President 


“With federal income and estate taxa- 
tion in such a fluid state, it is necessary 
to apply the doctrine of res adjudicata, if 
we are to keep such a doctrine, with 
great care and discretion. It should be 
applied to save unnecessary litigation, 
but not to perpetuate error. The rem- 
edy suggested is to increase flexibility 
by changing the rule of res adjudicata 
where a different tax year is before the 
courts or Board, to a burden of proof 
rule.” 


Municipal Bonds For Investment 


The need for further investigation of 
various factors affecting municipal credit 
was urged by Charles F. Aufderhar, Jr., 
Analyst, Savings Banks Trust Company, 
New York, in an address before the 
Spring Savings Conference of the Ameri- 
can Bankers Association. Mr. Aufderhar 
declared that the record of municipal 
bonds as desirable investments is perhaps 
overemphasized, although he conceded it 
was outstanding when compared with 
other securities. The fallacy, according 
to the speaker, lies in ignoring such fac- 
tors as payment in refunding bonds in 
lieu of cash, failure of bondholders to in- 
sist on cash, and conditions imposed upon 
receipt of payment. 

In recommending a comprehensive study 
to determine the most desirable debt read- 
justment plans to remedy municipal de- 
fault, Mr. Aufderhar suggested as a start- 
ing point a compilation of the experi- 
ence of fiduciary institutions which could 
furnish a brief sketch of each situation 
in which difficulty or default had occurred. 


Surplus and Undivided Profits . 
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New York Community Trust 


The value of funds comprising The New 
York Community Trust rose to a new 
high of $8,764,712. at the close of 1936, 
according to the annual report of the 
Trust, published April 1. In disbursing 
$200,794. for philanthropic purposes dur- 
ing the year, compared with $187,054. 
in 1935, the Trust appropriated more 
money from more funds to more benefi- 
ciaries than in any prior year. In a sur- 
vey of 123 foundations prepared by the 
Twentieth Century Fund, the Community 
Trust now ranks fifteenth in the United 
States in principal held and seventeenth 
in appropriations paid out. 

Among the trusts established were three 
funds aggregating $145,000. by the Carne- 
gie Corporation in furtherance of art pro- 
jects; $35,000. by Mrs. Edith H. deLong, 
to aid aviation students, in memory of 
her grandson Richard L. Perry; and $22,- 
060. and $11,534. by unnamed founders. 
The separate funds in the Trust now 
number upwards of forty. 


Trustees for the fund are as follows: 


Bank of the Manhattan Company, Bank- 
ers Trust Company, Central Hanover 
Bank and Trust Company, The Chase 
National Bank of the City of N. Y., Chem- 
ical Bank & Trust Company, City Bank 
Farmers Trust Company, Corn Exchange 
Bank Trust Company, The Fifth Avenue 
Bank of New York, Fulton Trust Com- 
pany of New York, Guaranty Trust Com- 
pany of New York, Manufacturers Trust 
Company, The Marine Midland Trust Com- 
pany of N. Y., The Public National Bank 
& Trust Co. of N. Y., Title Guarantee and 
Trust Company, Kings County Trust Com- 
pany (Brooklyn) and The County Trust 
Company, (White Plains). 





State Legislation Affecting Fiduciaries 


Outline of Some Pending or Recently Enacted Measures 


Alabama 


S.B. 59: Declares all banks incorpor- 
ated under the laws of Alabama to be in- 
strumentalities of the State. Avowed in- 
‘tent is to relieve such banks from Unem- 
ployment Insurance feature of the Social 
Security Act. Approved. 


California 


A.B. 193: Amends ten sections of, and 
adds new section to, Mortgage and Trust 
Deed Moratorium Act of 1935. Approved. 


Georgia 


Act No. 50: Validates charitable trusts 
created by will, gift, deed, etc., where no 
particular purpose is specified but where 
trustee or another is given the power to 
select charitable purposes. Applies to ex- 
isting instruments which grant such a pow- 
er to the trustee. Affects rule declaring 
charitable trusts void for uncertainty or 
indefiniteness of purpose. Defines as char- 
itable, gifts to United States, states or sub- 
divisions for public purposes. Approved. 

Act amending Sec. 113-107 of Code, add- 
ing proviso that, when an estate exceeds 
$200,000, the restriction of charitable gifts 
to one-third of the estate, if a wife or de- 
scendant survive, shall not apply to the 
excess. In estimating value, that of Life 
Estate under Annuity Table shall be in- 
cluded. Approved. 

Act No. 153: Clarifies effect of convey- 
ances and encumbrances of property of de- 
ceased before and after a year’s support 
is set aside. Approved. 


Illinois 


S/B. 163: Repeals authorization for 
trust companies to invest in federal housing 
securities. 

S.B. 167: Repeals authorization for 
trustees to invegt in federal housing secur- 
ities. 

H.B. 171: Provides that no final report 
on administration of estate shall be ap- 
proved by court unless notice has been given 
to heirs or devisees. Passed in House. 

H.R. 46: Creates a committee to invest- 
igate practice of law by title guaranty com- 


panies, banks and trust companies, and to 
recommend legislation thereon. 

H.B. 549: Creates commission to study 
nature and extent of holdings and trust 
properties, gifts inter vivos, for purpose 
of devising ways of raising revenue from 
and controlling such holdings. 

H.B. 175: Enables non-resident to nom- 
inate an administrator. 


Indiana 


Ch. 33, Sec. 20: Permits investment of 
trust funds in participating certificates in 
common trust fund maintained under pro- 
visions of Federal Revenue Act of 1936, and 
prescribing conditions therefor. Approved. 

Ch. 33, Sec. 22: Requires corporate 
fiduciaries to dispose of non-legal invest- 
ments by July 1, 1939, or within one year 
from acquisition, whichever is later. Ap- 
proved. 

Ch. 33, Sec. 28: Regulates loans to di- 
rectors, officers and employees of trust com- 
panies. Approved. 


Missouri 


S.B. 218: Changes rate of interest on 
all sums exceeding $100 held by trust com- 
pany as fiduciary from 2% to rate cur- 
rently paid by banks or trust companies 
on demand deposits in that city, until dis- 
tributed or invested. 


Montana 


Ch. 24, (S.B. 46): Regulates investment 
of trust funds. Approved. 


New Jersey 


S.B. 78: Requires examining committee 
of trust companies to examine condition 
at least once every 12 months instead of at 
least once every 6 months. Passed in Sen- 
ate. 

S.B. 152: Revises commissions on small 
estates, allowing court to give commissions 
commensurate with work and _ responsibil- 
ity. 

A.B. 36: Legalizes bonds of government 
of Philippine Islands for trust fund invest- 
ments. Passed in Assembly. 
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A.B. 473: Permits Tax Assessors in any 
municipality to have access to records of the 
Inheritance Tax Department for the pur- 
pose of personal property taxes on dece- 
dent’s estates. 

A.B. 440, 442, 443, 444 and 445: Is de- 
signed to overrule effect of In re Hazeltine, 
13 N. J. Mise, 152, reversed by Court of Er- 
ros and Appeals, which held that the Or- 
phans’ Court had no jurisdiction to aid in 
the collection of personal property taxes. 

A.B. 116: Legalizes Federal Home Loan 
Bank Bonds for trusts. 

S.B. 177: Removes inconsistency in 
amounts which can be loaned by trust 
company to its directors, officers and em- 
ployees. Passed in Senate. 


New York 


Ch. 144 (A.B. 898): Extends to April 
1, 1939 right of extension and modification 
of mortgage investments by trust compan- 
ies. Approved since reported in the March 
issue, page 349. . 

A.B. 1563: Permits fiduciaries to deposit 
in savings banks as permanent investment. 
Passed in Assembly. 





S.B. 488: Extends to June 30, 1938, the 
additional emergency tax on transfers of 
stock and other corporate certificates. Ap- 
proved. 

S.B. 2385: Adds new Article 23b, Gen- 
eral Business Law, expediting transfer of 
securities by fiduciaries with title and re- 
lieving trust estates from delay resulting 
from rule imposing stringent investigation 
on corporations registering transfers. 
Passed in Senate. 

S.B. 1432: Adds new section 13-a to 
Mortgage Commission Act of 1935 to re- 
quire trustees to file annual account with 
court setting forth income, expenditures and 
distributions for year. 

Ch. 66 (S.B. 236): Defines business trust 
as any association operating under a writ- 
ten instrument or declaration with bene- 
ficial ifiterests divided into certificates, in 
order to exclude family or private trusts 
from operation of the Act. Approved. 

A.B. 1412: Enacts the Uniform Fidu- 
ciaries Act. 

A.B. 1424: Creates commission to study 
nature and extent of holdings, trust prop- 
erties and gifts into vivos for purpose of 
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devising ways of raising revenue from and 
controlling such holdings. (Compare with 
Illinois H.B. 549.) 

A.B. 1328: Puts realty on par with per- 
sonality in respect to payment of debts, 
charges and legacies. 

A.B. 1506: Permits investment by trust 
Companies in stock of mortgage banks. 

S.B. 1792: Creates commission to in- 
vestigate facts and examine law regarding 
legal investments for fiduciaries. 


A.B. 510: Consolidates trust company 
and banks articles of the banking law. 
Passed in Assembly since reported in March 
issue, page 349. 


Ohio 


H.B. 281: Amends Sec. 10506-41 of Gen- 
eral Code to permit investment of trust 
funds in “shares or deposits issued by a 
state building and loan association,” organ- 
ized under the laws of Ohio, and 10506-45, 
making building and loan associations oper- 
ating under laws of Ohio, or Federal sav- 
ings and loan association located in the 
state, a permissible depositary for funds 
pending distribution or investment. 


H.B. 526: Allows deposit of art objects 
in museum as means of reducing bond of 
fiduciary whose estate included such ob- 
jects. Fiduciary not liable for loss result- 
ing from deposit provided good faith is 
shown. 


Oregon 


Sec. 22-1216: Permits trust companies 
in acquisition or investment of trust funds 
to take in its own name any property or 
securities in which it is authorized to in- 
vest. Authorizes transfer or conveyance in 
trust company’s name. Approved. 


Ch. 29: Amends Sec. 32-803 to permit in- 
vestment by fiduciary of funds established 
for charitable or educational purposes in 
shares, interests or participation certifi- 
cates in management type investment trust 
meeting certain specifications. Permits con- 
tinuation of investments in form in which 
received. Approved. 


Ch. 54: Amends Sec. 54-117 and 118 to 
permit investment in debentures issued by 
Federal Housing Administrator. Approved. 


Pennsylvania 


H.B. 1155: 
investments to include 


Broadens list of eligible trust 


those based on 
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“faith and credit’ 
Government. 


S.B. 199: Restricts work week of women 
employed in banks to 5 days or 40 hours. 
Passed in Senate. 

H.B. 1170: Makes Saturdays during 
July and August, and first Saturday in 
September legal holidays for banks. 

H.B. 1762: Defines and punishes unau- 
thorized practice of law. 

S.B. 487: Authorizes guardians of min- 
ors to invest parts of principal and income 
of the minors in life insurance policies an- 
nuity contracts and optional annuity con- 
tracts, with permission of the orphans’ 
court. 

S.B. 440: Similar to S.B. 437 but lim- 
ited to life insurance policies. 


of the United States 


Washington 


Ch. 28: Governs probate law and pro- 
cedure, and duties of fiduciaries acting un- 
der probate code. Approved. 


West Virginia 


H.B. 105: Requires every personal rep- 
resentative, guardian, curator or committee 
to file an inventory with the commissioner 
of accounts within two months after order 
authorizing or qualifying him, listing prop- 
erty then received, and further inventory 
within two months after additional proper- 
ty is acquired. Provides fine in case of 
failure to file. Approved. 

H.B. 111: Outlines procedure for ap- 
praisal of decedent’s estates—3 to 5 ap- 
praisers appointed by court or clerk for 
each county in which property may be. Ap- 
proved. 


Ontario 


No. 43: Amends entire Succession Duty 
Act of 1934. 


Richard A. McKinley was reappointed 
by Governor M. Clifford Townsend as di- 
rector of the Indiana Department of Fin- 
ancial Institutions. Mr. McKinley began 
his duties in this office on April 1, 1933 
and reorganized the department under 
terms of the Indiana Financial Institutions 
Act of 1933. 

Robert A. Batton of Marion was re- 
appointed as chairman of the commission 
and four new members were appointed by 
the governor. The new members are: 
William P. Flynn, John E. Ohleyer, Spen- 
cer Harrell and Vincent D. Vaughan. 





Excerpts From Selected Articles 


Obtaining Trust Business Through 
Stock Liquidation Agreements 


CLARENCE D. COWDERY, Ass’t Trust Officer, 
The Boatmen’s National Bank of St. Louis. Finan- 
cial Advertisers Association Bulletin, Mar. 1937. 


Most owners of stock in a close corpora- 
tion know that it is important to them to 
have a definite plan which will enable the 
survivors of them to acquire the interest of 
a deceased stockholder. It is also clearly 
evident in most cases that it is equally im- 
portant for the family of a deceased stock- 
holder to be able to liquidate his stock at a 
fair price without undue delay. 


The solution to this problem lies in the 
execution of a Stock Liquidation Agreement 
by the principal stockholders. Such an 
agreement will bind each stockholder to sell 
his stock at his death either to the corpora- 
tion, or to the surviving stockholders, on an 
equitable basis mutually acceptable to all 
parties. By its terms, the sale of a de- 
cedent’s stock is assured and the survivors 
are assured that they will get such stock 
and that it will not pass into unfriendly 
hands. The same assurance does not exist 
in the absence of a specific agreement. An 
option agreement, giving surviving stock- 
holders the right to buy, protects their in- 
terests (provided they are financially able 
to buy), but gives no assurance that a de- 
ceased stockholder’s family will be able to 
liquidate his stock. 


Officers and representatives of trust in- 
stitutions know that the most effective way 
to arrange a Stock Liquidation Agreement 
is to provide that life insurance policies be 
carried on the lives of the respective parties, 
and be made payable to a disinterested 
Trustee. Life insurance is provided. be- 
cause without the certainty of funds for 
payment of stock, the provisions for its 
purchase become meaningless. The service 
of a trust institution is definitely needed in 
such situations and it is not difficult for 
trust men to point out this need to their 
prospective clients. 

Every bank or trust company that oper- 
ates a banking department has among its 
customers many close corporations. Since 


few of them have completed any plan for 
liquidating their stock, the opportunity for 
obtaining new trust business of this type is 
unusually great. Owners of stock in close 
corporations who are not customers, are 
also good prospects for this service. In 
fact, it often proves to be the entering 
wedge to other valuable business. 


Most insurance men favor the appoint- 
ment of a corporate trustee in such cases. 
They often ask that a trust representative 
accompany them to help show the need for 
an effective liquidation plan. 

The trust official should know the prin- 
cipal points to be covered and explain why 
each provision should be included. Expe- 
rience in dealing with many different situa- 
tions is, of course, most helpful. 


Frequently stockholders who have ar- 
ranged their personal insurance so that it 
will be paid to their families in installments, 
seek to incorporate provisions in their 
agreements that insurance used to purchase 
their stock, will be payable in installments 
to members of their families instead of be- 
ing payable to their estates. It is necessary 
for the trust officer to show them the prac- 
tical reasons why such an arrangement can- 
not be made and to point out the executor’s 
inability to transfer stock belonging to the 
estate he represents, without the estate re- 
ceiving payment for it. Creditors of the 
estate, tax officials, and heirs other than 
those named to receive insurance install- 
ments, could all hold an executor personally 
liable if he transferred stock in accordance 
with such an agreement. 


It is well to provide that all stock subject 
to a trust agreement shall be deposited with 
the trustee, together with life insurance 
policies naming the trustee as beneficiary. 
Neither the stock nor the policies can be 
withdrawn except at the request of all par- 
ties. Sych a provision makes certain that 
the stock will be unencumbered and ready 
for delivery and that the policies cannot be 
changed and be made payable to another 
beneficiary without the knowledge and con- 
sent of all parties. 


Many feel that the corporation should buy 
the insurance and purchase stock of a de- 
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cedent for retirement, or for the pro-rata 
benefit of surviving stockholders. Such an 
arrangement would dispense with a trust 
agreement since the policies would be pay- 
able to the corporation itself. But this plan 
has disadvantages which it is well to con- 
sider and which lead to the conclusion that 
wherever possible, it is better for the stock- 
holders to buy insurance individually on 
each others lives so that in effect, each of 
them that survives will receive the proceeds 
of insurance policies purchased by himself 
with which he pays for his share of a de- 
cedent’s stock. The rights of creditors and 
the financial condition of the corporation 
cannot interfere with the use of insurance 
contracts purchased by individual stock- 
holders. 


The tax on undistributed earnings of cor- 
porations imposed by the Revenue Act of 
1936, will be assessed on the amount of 
premiums paid on policies which name the 
corporation as beneficiary. The tax on the 
amount of such premiums computed at the 
highest rate to which the corporation is 
subject, would be saved each year if the 
insurance were purchased by individual 
stockholders and the corporation distributed 
the amount of such premiums to them. No 
reduction is allowed a corporation for such 


premium payments in computing its net 
taxable income on its return for normal in- 
come tax assessment. 


There are cases where it is financially im- 
practical for individual stockholders to pur- 
chase insurance sufficient to provide for the 
entire payment of each other’s stock. The 
agreement in such cases may provide for 
part payment in cash and deferred pay- 
ments of the balance due in periodic install- 
ments. Two agreements are sometimes 
used, one of which provides for the sale of 
a portion of a decedent’s stock by surviving 
stockholders; the other for the purchase of 
his remaining stock by the corporation for 
the pro-rata benefit of the survivors. 

If any stockholder should be uninsurable, 
the agreement may provide that in lieu of 
premium payments, the others will deposit 
cash annually to be accumulated as a sink- 
ing fund which may be applied in payment 
of his stock when his death occurs. 

Every liquidating agreement should state 
a method for determining the selling price 
of stock which the trustee is directed to 
buy. The value of intangible assets such as 
good will should be included when such val- 
ues exist. In cases where the book value of 
the corporation does not fluctuate greatly 
during its fiscal year, a statement of agreed 
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valuation based on the book value shown by 
the company’s annual audit may be used. 
When this is done, the expense of a special 
audit of the company’s books to determine 
book value at time of death of a stockholder 
will be eliminated. 

The presentation of the benefits of a Stock 
Liquidation Trust Agreement requires care- 
ful preparation. The trust representative 
will usually get quicker action and will have 
a better chance of a favorable decision if he 
will present the plan first to the largest and 
most influential stockholder before inter- 
viewing the others. He should patiently ex- 
plain the need for the trust agreement and 
see that his prospect thoroughly under- 
stands why an agreement is needed. After 
this has been done the prospect will prob- 
ably ask the representative to help him ex- 
plain the plan to his associates individually 
or in a group meeting. 

Each agreement must cover an individual 
situation. In making recommendations, the 
trust official should emphasize the reasons 
underlying each of them, and also the fact 
that they are subject to approval by coun- 
sel for the company. He has an opportun- 
ity at this point to show why a disinterested 
corporate trustee should be named, and that 
if one of the surviving stockholders should 
serve as trustee, he will be acting in the 
capacity of both buyer and seller. His in- 
terest as a purchaser of a decedent’s stock 
will conflict with his duty as trustee to see 
that the best possible price is obtained un- 
der the agreement for the stock belonging 
to the estate of a decedent. Therefore, it 
is clearly evident that none of the parties 
to the agreement can be considered as a 
disinterested trustee. 


It is unwise for a trust representative to 
recommend any particular form of life in- 
surance policy for use in a liquidation plan. 
He should refer all questions on this sub- 
ject to the company’s insurance advisor. He 
should work with the underwriter selected 
by the company to the end that an effective 
plan be completed and that a suitable agree- 
ment be arranged to meet the needs of the 
parties adequately. 

Insurance men realize the need for life 
insurance in many cases where a liquida- 
tion agreement is needed, but often pass up 
these cases because they do not wish to 
take time to prepare for a detailed discus- 
sion of such a plan. They feel deeply obli- 
gated to any trust official who is willing to 
work with them and help them present the 
advantages of such a plan. Since a sub- 
stantial amount of life insurance is sold in 
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practically every case where a liquidation 
agreement is executed, the underwriter is 
only too glad to send trust business to the 
institution whose officer has helped arrange 
such an agreement. He will come to regard 
the trust man as a necessary aid in every 
corporation case and will ask for his help 
and for the service of his institution, but 
he must first be convinced of one fact, name- 
ly, that no other insurance man will learn 
of his case directly or indirectly through the 
trust company or bank. Once he is satisfied 
on this point, he will prove to be a fruitful 
source of new trust business. 


The fees derived from trusteeship under 
Stock Liquidation Agreements are not large 
in comparison with some other types of trust 
business. The indirect benefits or by-pro- 
ducts, however, are often of greater value. 
After arranging to have cash from insur- 
ance paid to the estate of a deceased stock- 
holder under a liquidation agreement, the 
discussion of the necessity for planning for 
the administration of his estate naturally 
follows. The stockholder is in a receptive 
frame of mind and can be shown the need 
for a corporate executor and trustee at a 
time when his sales resistance is practically 
nil. The need for trusteeing his personal 
insurance may also be pointed out to him. 


In one case in which our company was 
appointed trustee under a Stock Liquidation 
Agreement, none of the four stockholders 
had any previous contact with us. Our trust 
representative was introduced to them by 
a life underwriter as being able to show 
them how to protect their interests by 
means of a trust agreement. He conferred 
with them and the insurance man one even- 
ing and most of another day. As a result 
of these meetings, eighty thousand dollars 
of life insurance was sold, the bank was 
appointed trustee for one hundred sixty- 
thousand dollars of life insurance under a 
liquidation agreement and as executor and 
trustee under four wills, each disposing of 
a substantial estate. A few months later, 
our bank was appointed trustee of life in- 
surance policies in excess of one hundred 
and twenty-five thousand dollars to provide 
retirement incomes under a Pension Trust 
Agreement for the employees of said com- 
pany. We now have reasonable hope of ob- 
taining a substantial bank account from this 
corporation. Results like these make it well 
worth while for trust officials to devote their 
time to the problems which arise in connec- 
tion with this type of trust. 


RECENTLY OFF PRESS 
POLK’S BANKERS 
ENCYCLOPEDIA 
March 1937 Edition 


Limited supply of the new edition of 
this bank directory service with con- 
venient, correct and up-to-date data 
is still available. 

Just a few of the reference features 
include—Dated bank statements in 
statement form with totals, closed or 
merged banks for past five years, 
F.D.1.C. memberships, transit num- 
bers in numerical order, investment 
dealers, bank officers, directors and 
correspondents. 


Price $15.00 Per Copy 


Combined service of book and month- 
ly supplements covering changes 
after publication $20.00. 


POLK’S BANKERS ENCYCLOPEDIA 
Published by R. L. Pork & Co. 


New York DeEtrRoIT 
354 Fourth Ave. Polk Directory Bldg. 


Estate Conservation and Cooperation 


HUGH D. WALDROP, General Agent, Pilot Life 
Insurance Co., Goldsboro, N. C. The Tarheel 
Banker, April 1937. 


The present day functions of banks and 
life insurance companies are so closely re- 
lated in some phases of their business, that 
there is grave need of a better understand- 
ing and feeling of cooperation between these 
two servants of the public. What I shall 
have to say in this brief article will deal 
primarily with banks which are now oper- 
ating trust departments. However, there 
is much need for cooperation in the com- 
mercial departments also. 


I am reliably informed that approximate- 
ly 85 per cent of all the property left by 
men and women is in life insurance. It is, 
therefore, of very great importance that 
these proceeds be handled in the best pos- 
sible manner. The question therefore arises, 
“What is the best manner?” As I see it, 
there are but two ways to properly conserve 
an estate! 


1. Create a trust fund through a local 
trust company. 
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2. Leave most, or all, of the proceeds of 
your life insurance with the company. 


If one or the other of these methods is 
not used, the average estate, regardless of 
its size or contents, is dissipated in six and 
one fraction years. This being true, trust 
companies and life insurance men should be 
allies of one another, in a concerted attempt 
to prevent such dissipation of the proceeds 
of an estate. We should not be rivals of 
one another. There are cases where the 
service of a trust company will best ad- 
minister an estate, and in others, the ser- 
vices of a life insurance company is better. 
With all of the work which is now being 
done towards estate conservation through 
both these channels, the field is almost un- 
touched. I do not believe at present that 
as much as 15 per cent of the total life in- 
surance in force in America is payable un- 
der either plan. 


Space will not permit a discussion of the 
advantages or disadvantages of these two 
plans, for volumes could be written on this 
subject. The practical thing for every 
man who owns life insurance to do, is to 
have his own individual case analyzed by a 
competent life underwriter, or a trust officer 
in whom he has complete confidence. In 
many instances, such conferences should be 
held jointly, in order that the customer’s in- 
surance may be so arranged as to best meet 
the need of his particular beneficiaries. 


I will list briefly some of the advantages 
of a trust company over a life insurance 
company. 

1. Life insurance options are pre-deter- 
mined, and cannot be changed after the in- 
sured’s death, no matter how serious the 
need may be. No man can see far enough 
in the future, with conditions constantly 
changing, to anticipate the needs of his de- 
pendents ten years hence. A trust company 
may be given discretionary power, and 
thereby make financial arrangement for 
emergencies. 

2. A man may have many policies in sev- 
eral different companies. In such a case, 
it would perhaps be best to have them all 
paid to a trust company, and the fund ad- 
ministered under a uniform plan. 

3. Where beneficiaries are incompetent, 
or where there are minor children. 

4. A trust officer will know what the re- 
mainder of the insured’s estate consists of, 
and thereby judge whether to consume or 
withhold the income. 

5. If the trust is to be funded, one would 
avoid the possibility of his policies lapsing 
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through oversight, sickness, or lack of 
funds at a particular time. 

Advantages of a life insurance company 
over a trust company. 

1. If a man has no children, and his wife 
is the sole beneficiary, the settlement op- 
tions in a life insurance policy will surely 
best cover the situation. 

2. Where practically all of one’s estate is 
in life insurance, and there are but few set- 
tlements to be made. 

3. When the insured wishes to make sure 
that the proceeds of his life insurance will 
not be spent, and that only the amount he 
specifies will be paid out monthly. 

4. Where the beneficiaries are grown sons 
and daughters, who have already entered 
their life’s career, or perhaps married. 

5. Where the insured would not be willing 
to give a trust company discretionary power. 

As previously stated, officers of trust 
companies and life insurance men do not 
occupy opposing fields. We merely sup- 
plement each other. I would like to sug- 
gest that we quit fighting one another as 
to the best plan, and work in harmony, in 
order that we may render a higher type of 
unselfish service to our clients. We might 
well apply the slogan of Rotary Interna- 
tional in our consideration of this subject, 
“Service Above Self.” 


a 
Federal Interpleader Applied to In- 
heritance Tax Disputes 


EDWARD J. CARRY, Law Student. 
Law Review, April 1937. 


St. John’s 


In 1936 Congress passed a new [Federal 
Interpleader] act which provided relief for 
“any person, firm, corporation, association 
or society” which was subject to double 
vexation by citizens of different states. 

A problem which seemed for a long time 
to be practically unsolvable seems to have 
been solved, at least in part, by this latest 
enactment. The estates of wealthy indivi- 
duals are often subjected to double inheri- 
tance and transfer taxes when they include 
property in more than one state. Each 
state claims that the decedent was domi- 
ciled there, and the courts of the respective 
states decide the individual claims. The ex- 
ecutor is bound, therefore, to fight both 
suits, yet each state may decide eventually 
that the decedent was domiciled within its 
boundaries. The decision in one state is not 
res judicata in the action in the other state, 
so that double taxation may result. A fa- 
mous example of this situation is that of the 
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Dorrance estate which has already been de- 
pleted to the extent of several million dol- 
lars by a Pennsylvania inheritance tax and 
the treasury of New Jersey will probably be 
enriched in a similar manner. Each state 
claims that the decedent was domiciled there 
at the time of his death. The two claims 
are, of course, mutually inconsistent, but in 
‘spite of that the executors seem powerless 
to prevent both states from collecting the 
tax. Furthermore, the New Jersey courts 
have refused to allow the amount paid on 
the Pennsylvania tax to be deducted from 
the total taxable estate. 

In another recent case, Matter of Trow- 
bridge, Connecticut submitted the question 
of the decedent’s domicile to the New 
York courts. After an adverse decision by 
the Surrogate, the Court of Appeals re- 
versed and decided in favor of Connecticut. 
This method of settling the question is not 
likely to be resorted to very often, as there 
is a perfectly natural hesitation on the part 
of each state to risk the probable prejudice 
of other courts in favor of their own re- 
spective states. 

Federal interpleader, on the other hand, 
offers an easy and practicable solution of 
this problem. It has been held for some 


time, that for purposes of inheritance taxa- 
tion, intangibles have only one situs, which 
is the domicile of the decedent at the time 
of his death. Furthermore, a person can 
have only one domicile, no matter how many 
residences he may have. The federal courts, 
having power under the Act to issue pro- 
cess running into all parts of the country, 
can obtain jurisdiction of the tax officials of 
both states and can enjoin each of them 
from any further proceeding. This will give 
to a single court the opportunity to decide 
the question of domicile in one proceeding 
with all the parties before it. Since the 
two states may have different laws as to 
domicile this may give rise to a federal rule. 

It will not be necessary for the district 
court to decide the amount of the tax due; 
having decided in which state the decedent 
was domiciled, the amount of the tax may 
quite preperly be left to the state officials. 
The executor may file a bond, in accordance 
with the terms of the Act, to insure pay- 
ment of the proper amount after the main 
question is decided. 

The objection will be made that the stake- 
holder may be a co-citizen of one of the 
claimants and therefore the court should not 
have jurisdiction. This objection, however, 
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has been held not to be a bar to jurisdiction 
in séveral cases under the Acts, but in any 
event this may be avoided by appointing an 
executor from some third state. 

A further objection may be that such a 
“suit is, in reality, one against the respective 
states and is, therefore, prohibited by the 
Eleventh Amendment. However, one of the 
taxes is in violation of the Fourteenth 
Amendment and therefore one of the state 
officials is acting unconstitutionally, al- 
though which one is as yet uncertain. In 
many suits against state officials, the juris- 
diction of the court has been upheld. 

Thus there seems no sound or valid ob- 
jection to federal interpleader in such tax 
disputes and it seems probable that the 
courts will take jurisdiction whenever such 
cases arise, following the example of the 
Massachusetts District Court in Worcester 
County Trust Co. v. Long.* 

*This case has just been reversed by the Circuit 

Court of Appeals, First Circuit, March 15, 1937. 

See page 514. 
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April, 1937. 

Torts—Wills—Interference with Making a Will— 
‘North Carolina Law Review,” April, 1937. 

Torts—Wills—Liability to Disappointed Beneficiary 
for Interference with Testamentary Disposition— 
“The University of Chicago Law Review,” April, 
1937. 

Trusts—Necessity of a Trust Res.—‘‘West Virginia 
Law Quarterly,’’ April, 1937. 

Trusts—Rights and Liabilities of Third Parties: Other 
Than Purchasers—Rights of Trustee’s Creditors 
Against Beneficiary—‘‘Harvard Law Review,” 
April, 1937. 


John’s Law Review,” 


Law Journal,” 


Addresses of publications mentioned or 
excerpted in this section follow, publica- 
tion’s quoted single copy price. These pub- 
lications are NOT for sale by Trust Com- 
panies Magazine. 


Dickinson Law Review, Carlisle, Pa. 5c. 

F. A. A. Bulletin, 231 S. La Salle St., Chicago, Il. 

Georgetown Law Journal, Washington, D. C. 75c 

Harvard Law Review, Gannett House, Cambridge, 
Mass. 75c. 

Iowa Law Review, Iowa City, Iowa. $1.50. 

Kentucky Law Journal, Lexington, Ky. 75c. 

North Carolina Law Review, University of North 
Carolina Press, Chapel Hill, N. C. 80c. 

St. John’s Law Review, Brooklyn, N. Y. 65c. 

The Tarheel Banker, N. C. Bankers Ass’n., Raleigh, 
N. C. 

Tennessee Law Review, Knoxville, Tenn. 50c. 

University of Pennsylvania Law Review, 34th and 
Chestnut Streets, Philadelphia, Pa. 75c. 

University of Chicago Law Review, 5750 Ellis Ave., 
Chicago, Ill. 75c. 

Washington University Law Quarterly, St. Louis, Mo. 
75c. 

West Virginia Law Quarterly and The Bar, Coilege 
of Law of West Virginia University, Morgan- 
town, W. Va. 50c. 

Yale Law Journal, 127 Wall 
Conn. 80c. 


Street, New Haven, 





St. Louis’ Trust Research Week 


HE St. Louis Trust Research Week, 

conducted by Gilbert T. Stephenson, 
director of Trust Research for the Grad- 
uate School of Banking, began Monday, 
February 15, 1937. 

The week, we believe, owed much of 
its success to Tom K. Smith, president 
of the American Bankers’ Association, 
who is very much interested in trust 
work and gave much of his time to the 
several meetings and substantial assis- 
tance to the committee. 

The Committee received splendid co- 
operation from the bank presidents and 
other officers, and from the non-trust 
organizations such as the law schools 
and the Chamber of Commerce. The 
committee was fortunate in obtaining the 
assistance of Towner Phelan, vice-presi- 
dent of St. Louis Union Trust Company, 
whose contributions to the week’s pub- 
licity were invaluable. The morning 
newspaper, The St. Louis Globe-Demo- 
crat, gave ample publicity to the events 
of the week, by reporting the public 
meetings and by giving us satisfactory 
news items for the closed sessions. The 
officers of the local chapter of the Insti- 
tute took over the task of completing ar- 
rangements for the meeting of members 
of the Institute, and this meeting was en- 
tirely satisfactory as a result of their 
efforts. 

Mr. Stephenson’s reputation in the 
trust field insured continued and com- 
plete interest on the part of trust execu- 
tives and junior trust officers to the ex- 
tent that it was necessary to limit the 
attendance at the trust conferences and 
closed meetings. 

We, in St. Louis, think that the bene- 
fits from the meetings will be of lasting 
duration, both from a practical and a 
theoretical standpoint. The address, 
“Will Your Will Work?” which Mr. 
Stephenson gave before the members of 
the Chamber of Commerce, as an ex- 
ample, did have the known effect of pro- 
ducing a number of will revisions in 
which, we are informed, trust companies 
were named in fiduciary capacities. That 


is a tangible practical result of the week. 
There will probably be other cases where 
trust companies will be substituted for 
individual fiduciaries, by reason of Mr. 
Stephenson’s very excellent address. 

The members of the Corporate Fidu- 
ciaries thought so highly of that address 
that it was published in pamphlet form 
and distributed by the members to their 
respective mailing lists. 

The problem of obtaining adequate 
fees for trust services is a pressing one 
in this city and one that has received 
much consideration from the trust com- 
panies. The wealth of experience and 
knowledge that Mr. Stephenson has and 
so freely gave in the conference on this 
subject may, it is believed, help in reach- 
ing a satisfactory solution. 

It is, of course, impossible to estimate 
the effect of the one-hour lectures given 
before the senior classes of the law 
schools on the subject of “Express Pow- 
ers Of Trustees’, but highly salutary re- 
sults are expected from this phase of 
Mr. Stephenson’s educational work. 


The attendance of directors at the St. 
Louis Bankers’ Meeting was not as great 
as we in the trust business had hoped it 
might be, but this, we think, was due al- 
most entirely to the fact that February 
is a winter vacation month, and many of 
the directors of the larger institutions 
were away. 

It is the opinion here that future meet- 
ings of this character should be held un- 
der the auspices of the American Bank- 
ers’ Association and, wherever possible, 
the week started with the Bankers’ Meet- 
ing at which the president of the Amer- 
ican Bankers’ Association presides. This 
will lend an impetus to the week that 
may not otherwise be achieved. 


It is also helieved that a meeting, pre- 
ferably a dinner meeting, to which only 
directors and senior officers are invited, 
would be a success and perhaps, more 
than any other way, produce actual re- 
sults for the trust departments and trust 
companies. 
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Trust Research Week in Chicago 


O appraisement of trust research 

week in Chicago would be adequate 
without tribute to the dynamic person- 
ality of the Director of the Trust Re- 
search Department of the Graduate 
School of Banking of the American 
Bankers Association, Gilbert T. Steph- 
enson. Mr. Stephenson arrived in Chi- 
cago on Monday evening, March 15, 
1937, and before he left on Friday night 
he had delivered seven different speeches 
before meetings ranging in attendance 
from 80 to 350 people. He had conduct- 
ed two roundtable conferences on cur- 
rent trust problems and had interviewed 
the president and head of the trust de- 
partment of each of the seven larger Chi- 
cago banks and trust companies. 

Viewing trust research week in retro- 
spect, Chicago trust men are convinced 
that its more practical value lies in the 
inspiration Mr. Stephenson brought to 
the trust fraternity in Chicago. 

An innovation to the program was 
Mr. Stephenson’s addresses to the per- 
sonnel of the trust departments of the 
Continental Illinois National Bank and 
Trust Company and the First National 
Bank on _ successive evenings. These 
talks were both inspirational in char- 
acter. 

Not only was the trust personnel of 
Chicago banks helped immeasurably by 
Mr. Stephenson’s’' thought-provoking 
talks before the A. I. B. Forum and trust 
class, but those bank executives and trust 
officers who attended the meeting at 
which Mr. Stephenson talked on “The 
Trust Aims of The Graduate School of 
Banking” were much impressed with pos- 
sibilities of trust research and the part 
which the Graduate School of Banking 
must play in such work. 

As an example of trust research work, 
Mr. Stephenson conducted two round- 
table discussions—one on trust fees and 
the other on common trust funds—at 
which selected officers and principal trust 
department employees of Chicago banks 
were in attendance. These two confer- 
ences are just forerunners of valuable 


roundtable discussions on important trust 
problems which trust men in Chicago 
will have and which hold great possibili- 
ties of solving some of our common prob- 
lems. 


One of the high points of the week was 
Mr. Stephenson’s appearance before the 
Chicago Bar Association, which he ad- 
dressed on the subject, “Distribution 
Provisions of Trust Instruments.” Mr. 
Stephenson’s principal public address 
was made before The Executives Club of 
Chicago. This meeting was attended 
by about 300 Chicago business men who 
listened attentively to Mr. Stephenson’s 
discussion, “Your Trust Institutions and 
Your Community.” 


Perhaps the most effective work done 
by Mr. Stephenson during Chicago 
trust research week, however, was 
through his conferences with bank presi- 
dents and heads of departments. In 
these man-to-man talks Mr. Stephenson 


gathers information regarding problems 
of trust and bank relationships and ob- 
tains glimpses of the newer problems 
which will be subjected to trust research. 


The renewed consciousness of the im- 
portance of trust work; a greater appre- 
ciation of the relationships between trust 
business and banking; a stimulated spir- 
it of cooperation between commercial 
and trust departments; a vision of the 
possibilities of trust development, an en- 
larged interest of trust department of- 
ficers and employees in their respective 
jobs and a very real inspiration to “carry 
on” by all who were fortunate enough to 
hear Mr. Stephenson; these are a part 
of the benefits of trust research week in 
Chicago. 


A drawing of the Virginia Trust Com- 
pany, Richmond, was used for the front 
cover of The Commonwealth for its March 
issue. The magazine also carries a story 
on the trust company’s growth and pro- 
gress during its forty-five years of being. 
Names of the original officers were listed 
and also those of the present. 
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Rochester’s Pioneer Trust Week 


T seems to me that the greatest value 
I of Trust Research Week is the fact 
that it impressed trust employees, bank- 
ing employees and trust and banking of- 
ficers with the importance of their work 
from the viewpoint of serving the com- 
munity and that in so doing it created 
an atmosphere whereby each of such in- 


dividuals became more completely sold | 


with the Trust Department of his own 
bank. As a result, in his attitude to- 
ward customers—whether prospective or 
active,—he would be in a much better 
position to convince them of the value 
of trust department service and thus 
render a more satisfactory service to the 
customers and enlarge the scope of trust 
service without being forced to consider 
himself merely as a salesman. 

Another very practical value of Trust 
Research Week is the impression gained 
by all trust men that every effort must 
be made to place trust service on a pay- 
ing basis which must result from either 
increased compensation where work is 
being done at inadequate fees or to de- 
vise operating efficiencies which will 
lower the cost of trust service without 
destroying its effectiveness and its abil- 
ity to serve the personal needs of bene- 
ficiaries. Obviously the development 
of the common trust fund would be a 
marked step in the lowering of costs by 
a method which should result in in- 
creased efficiency. 

It was possible for us to obtain the re- 
actions of a number of directors of dif- 
ferent trust institutions concerning 
Trust Research Week and they uniform- 
ly were favorably impressed by it. It 
gave them a more accurate idea of the 
nature and scope of trust service as now 
being administered and impressed upon 
them the fact that trust companies were 
doing a real work of conservation in mid- 
dle and larger sized estates. They never- 
theless were made conscious that the 


needs of individuals of small means must . 


be taken care of by trust departments 
where it can be arranged on a basis 
which would provide reasonable compen- 
sation for the service which would be re- 
quired. 


One of the major benefits of Trust Re- 
search Week was to impress upon bank 
officers, directors and employees and up- 
on the general public through publicity, 
the importance of trust institutions in 
today’s social and economic world. When 
these different groups are faced with the 
question of how modern business and in- 
vestment programs could be conducted 
without the assistance of trust depart- 
ments, they are bound to realize that the 
service being rendered is a most essen- 
tial one and that its continual growth 
is predicated upon a sound basis. 


City’s Trust Fund Pays Cash 


Trust funds under the jurisdiction of 
A. A. Berle, Jr., City Chamberlain of 
New York City, are now being kept in 
cash or deposited in savings banks, pur- 
suant to a Supreme Court order, and con- 
sequently, beneficiaries of these funds are 
receiving cash when payment to them is 
required. In Mr. Berle’s report, he stated 
that prior to January 1, 1934, when he 
assumed office, a claimant had less than 
an even chance to actually collect the 
money to which he was entitled. Very 
likely he would be offered a “frozen and 
frequently depreciated investment in a 
mortgage or a guaranteed mortgage cer- 
tificate.”’ 


In view of these often unwise invest- 
ments, and a recent decision of the Court 
of Appeals, making the Chamberlain’s 
right to invest dubious, Mr. Berle, charac- 
terizing his office as “a small trust com- 
pany,” expressed the conclusion that these 
funds should be kept in cash or savings 
accounts. These funds amounted, on De- 
cember 31, 1936, to almost $14,500,000, 
held in trust for over 30,000 individuals. 
Today, the report continues, there are 
four chances in five that a claimant will 
get cash. 

——9 ————————_—— 


Dwindling security values and a stead- 
ily rising commodity price trend occa- 
sioned a marked drop in the purchasing 
power of the dollar invested in common 


stocks. The index of the common stock 
dollar at the end of March stood at 98.6 
as compared with 103.1 at the close of the 
previous month according to Administra- 
tive and Research Corporation. 


485 





TRUST COMPANIES 


Lawyer-Trust Company 
Relations 


The Oregon State Bar Association, 
through its committee on legal ethics, has 
ruled on one of the phases of trust com- 
pany-lawyer relations. The following 
question was submitted to the committee: 


“An attorney makes an agreement with 
a trust company to the effect that, should 
the company send to the attorney any 


clients desiring to have wills prepared, - 


the attorney agrees to prepare such wills 
without charge to the clients. It is fur- 
ther understood that, pursuant to the 
trust company’s announced policy, should 
any such wills thereafter be probated the 
attorney preparing the same will be re- 
tained as the attorney for the estates. Is 
such conduct of the attorney ethical?” 


The answer was: 


“The question submitted omits any ref- 
erence to the trust company’s acting as 
executor or trustee under the will pre- 
pared by the attorney to whom the trust 
company refers the client. It is assumed 
that the reason for engaging the attorney 
is to have the testator name the trust 
company as executor or trustee under the 
will. Otherwise the trust company would 
have no interest in the estate or power to 
retain the attorney as attorney for the 
estate. 


“Any person seeking advice from an at- 
torney is entitled to advice given free 
from ulterior motives or interests on the 
part of the adviser. Such advice cannot 
be given by an attorney already under ex- 
press or implied obligation to advise in a 
predetermined manner. When advice is 
asked concerning a will, the first question 
for consideration is the desirability of any 
will at all. The relative advantages and 
disadvantages of intestacy should be 
weighed in connection with the situation 
likely to exist upon the death of the per- 
son receiving the advice. In many in- 
stances a more economical, speedier and 
more satisfactory disposition of an es- 
tate is possible in the absence of a will. 
No attorney under obligations to suggest 
a will naming a designated executor is in 
a position to advise properly concerning 
the desirability of a will. *** An attorney 
under obligation to suggest a trust com- 
pany as executor is not in a position to 
give impartial service concerning choice 
of executors. Again, impartial advice con- 
cerning the creation of a trust estate by 
will or the relative desirability of a 


trust may be sought. The attorney whose 
advice is sought should be in a position 
to advise with complete fidelity to the cli- 
ent, not with allegiance to an institution 
expecting to benefit from the creation of a 
trust estate.*** 

“For these reasons and others which 
might be suggested it is the opinion of 
the committee that the proposed conduct 
assumed by the question is unprofessional 
and unethical.” 


————0 


Trust Beneficiaries Not On 
Sucker List 


From the records of one promoter of fake 
oil stocks, now fortunately for the public 
at large, a resident of Leavenworth, is taken 
this itemized account of his principal ex- 
penditures: office furniture, $45; printing, 
$200; sucker list, $5000. 


Very frequently, the fake stock promoter 
does not even go through the motions of 
taking out a lease but he must have a sucker 
list and, since the list is his chief asset, 
he’s willing to pay a good sum for it. 
Prices vary from a cent and a half to fifty 
cents a name. About three-fourths of those 
on the average list are women and topmost 
prices are paid for the names of widows 
who have recently come into the possession 
of sizable sums of money, either insurance 
payments or outright bequests. Significant- 
ly, the beneficiary under a trust is not on 
the list of good prospects. 


Reprinted from Property published by the Fidel- 
ity Trust Company, Pittsburgh. 


Mosler Safe Co. Opens New 
Show Rooms 


After remaining in one location for ap- 
proximately 40 years, The Mosler Safe Com- 
pany has removed its New York show 
rooms to the corner of 32nd St. and 5th 
Ave. 


On display are safes and vaults of all 
sizes, kind and description from the smal- 
lest house safe to the largest type of 
commercial fire-resistive cabinet type safe. 
Vault doors are also on display ranging 
from book and storage vaults to the mas- 
sive doors that are used by banks for 
their security and safe deposit vaults. 
Safe deposit boxes can also be seen in 
nests of different sizes and arrangement. 
Rebuilt and reconditioned equipment 1s 
also on display. 
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A Modernized Trust Plan 


(Continued from page 424) 


This part of the plan has been sanc- 
tioned recently, of their own volition, by 
trust men in high authority. Notable 
among these leaders in trust affairs of 
the country is Gilbert T. Stephenson, a 
frequent contributor to these columns, 
who published an article in Banking in 
which he discussed “Advisory Trustee- 
ships” and “Custodian Trusteeships.” 


“Advisory Trusteeship” involves a 
trust provision which provides for in- 
vestment advisers to the trustee, i.e., the 
responsibility for investment selections 
is shared by advisers designated by the 
testator. Under the “Custodian Trus- 
teeship” arrangement, which is contem- 
plated in the modern trust plan, invest- 
ment counsel or other designees of the 
testator perform the function of invest- 
ment management (bonds, stocks and 
cash), the corporate trustee being entire- 
ly relieved of this duty. 


Segregating Responsibility 


The first reaction of many, who have 
thought for years in terms of the con- 
ventional will and trust, is that “it can’t 
be done”—that the liability is there re- 
gardless of the testator’s wishes in the 
matter. Of course, it can be done. It 
has been done for a number of years. 
Several, indeed many, of the great trust 
companies of the country are accepting 
trusts of this type. It may be argued 
that there are no decisions to substan- 
tiate the claim that surcharge liability 
will be reduced. 


If a testator’s injunction that his es- 
tate be invested only in real estate af- 
fords protection to the trustee, even 
though real estate values decline to a far 
greater extent than legal investments— 
if that is so, then it is certainly unrea- 
sonable to assume that a testator’s de- 
sire to charge others than the corporate 
trustee with the duties of investment 
management, should not also act as a 
successful barrier to surcharge. In a 
trust set up under the plan outlined in 
this article, the separation of the func- 
tion of investment management is an es- 
sential part of the arrangement; it may 


( 43 years of experi- 


ence with estates and 
trusts in Delaware. 


EQUITABLE 


TRUST COMPANY 
WILMINGTON, DELAWARE 


indeed be one of the chief reasons for 
setting up the trust. 


Insertion of the provisions discussed 
above is certainly the clearest indication 
of the fact that the testator regards his 
method of handling the trust as essential 
to the accomplishment of his purposes. 
It is unreasonable to assume that the 
provision for relieving the corporate 
trustee of the responsibility for invest- 
ment management (which is obviously 
essential to the working of the whole 
plan) can be held invalid, while the re- 
mainder of the trust remains valid. 

The most conclusive argument against 
there being any possible danger of sur- 
charge, however, is that testamentary 
trusts containing provisions relieving the 
corporate trustee from the responsibili- 
ties of investment management, and from 
all liability in connection with it, have 
for many years been in operation in the 
large New York and Boston banks. It 
may be safely assumed that these banks 
have highly skilled legal counsel and that 
they would not have considered acting in 
the capacity of trustee in these cases had 
there been any vestige of danger of sur- 
charge. In this connection it is interest- 
ing to note that one trust institution, 
fearful of the surcharge risk, has report- 
ed to the author that it has accepted no 
trust for the past several years in which 
investment management was not dele- 
gated to someone other than the trust 
company. 


Miscellaneous Provisions 


Such an instrument should of course 
provide for relief of liability on the part 
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of the trust institution for the acts of the 
investment counsel. 

In states in which the statutes provide 
that trust funds must be invested at all 
times, there should be a provision re- 
lieving the trustee from liability by rea- 
son of the lack of earned income due to 
uninvested cash. In New York where 
the statute provides that income shall 
not be accumulated, provision should be 
made for distribution of income earned 
in excess of 4 per cent per annum, at 
least until these legal restrictions can be 
modified. 

“Investments” which are to be under 
the direction of investment counsel 
should be defined carefully. The mod- 
ernized plan includes “stocks, both pre- 
ferred and common; bonds, both domes- 
tic and foreign; mortgages, including 
deeds of trust; or cash.” It is the ob- 
ject of this provision to leave no possible 
room for doubt in the mind of any trust 
officer or any court that “investments” 
is intended to include all of the above 
items. 


Substitution of Investment Managers 


Provision should be made for the sub- 
stitution of another investment counsel 
for the one designated by the testator. 
This provision may never be used, but it 
is a wise stipulation nevertheless. The 
reason is obvious. In the first place, the 
institution of investment counsel has not 
yet achieved the degree of stability which 
attaches to the corporate trustee. Furth- 
ermore, it is often well to have the threat 
of removal hang over the head of any in- 
vestment manager, be he investment 
counsel, trust company or an individual. 
It should have a salutary effect. A sim- 
ilar provision for changing the corporate 
trustee may be employed if, in the opin- 
ion of the testator, it is advisable. 

The change of investment counsel can 
be provided for in three ways. The sole 
responsibility may be vested in the co- 
trustee; or in the trust company; or 
such changes may be initiated by the co- 
trustee and approved by the trust com- 
pany. From the point of view of the 
trust company’s liability, the plan of sole 
discretion on the part of the co-trustee 
would seem most desirable. If the trust 
company is charged with the responsibil- 
ity of selecting the investment counsel, it 
might conceivably, in its trustee capacity, 
be held responsible, at least to some de- 
gree, for the advice given by that coun- 
sel. On the other hand, if the invest- 
ment counsel is selected by others, the 
trust company would be entirely relieved 
from any trace of responsibility for the 
acts of the investment counsel. Perhaps 
it would be wise for the trust company 
to go no farther than to approve selec- 
tions of investment counsel which must 
be initiated by others. 


Restitutions to Defrauded Investors 


Cash and securities amounting to $264,706 
were returned during the last year to de- 
frauded investors, according to a report of 
the New York City Bureau of Securities to 
Attorney General John J. Bennett, Jr., un- 
der whose department the Bureau func- 
tions. Assistant Attorney General Ambrose 
V. McCall, head of the bureau, stated that 
this represented “a substantial increase in 
the bureau activities over previous years.” 





The American Stabilization Fund 


E propose to examine the United 

States “Stabilization Fund”, set 
up under the terms of the Gold Reserve 
Act of January 1934. At the end of that 
month the President, acting on powers 
he had already possessed, reduced the 
gold content of the dollar, and the result- 
ing increase in the dollar value of the na- 
tion’s central gold reserves was at first 
taken into the Treasury as a miscellan- 
eous receipt. 

A few months later $2,000 millions, or 
more than two-thirds of this profit, was 
allocated to the stabilization fund, to be 
maintained “under the exclusive control 
of the Secretary of the Treasury, with 
the approval of the President” for the 
purpose of “stabilizing the exchange 
value of the dollar.” Under this initial 
Act the fund remained in existence until 
January 1937, when its life was pro- 
longed, by continuing legislation, for a 
further two-and-a-half years. 


Operated Vigorously 


The American fund, then, contrary to 
the English, began as nothing more than 
an item on a balance sheet—there was no 
fresh entity provided with newly cre- 
ated assets which could be sold as re- 
quired in the market. The detailed reg- 
ular statements of the Treasury’s assets 
and liabilities showed on the one side the 
gold, at an enhanced valuation, which had 
been previously taken over from the Fed- 
eral Reserve Banks or acquired by direct 
purchase, and on the other various cor- 
responding liabilities for issues of gold 
certificates and so forth; among these li- 
abilities duly appeared an item “stabiliza- 
tion fund $1,800 millions.” 

There was reason to believe that the 
difference between this figure and the 
sum allocated by law represented the re- 
sults of the first step in mobilizing the 
nominal resources of the fund. It ap- 
peared that new gold certificates for $200 
millions had been created and handed to 
the Federal Reserve Banks over a period, 
the Treasury receiving in payment a cor- 
responding addition to its balances at 
the Banks. 


What can be stated with assurance, on 
the authority of an official announcement, 
is that in January 1935, at the time when 
grave uncertainty prevailed concerning 
the outcome of the Supreme Court’s con- 
sideration of the “gold clause”, the fund 
operated vigorously to steady the exter- 
nal value of the dollar. Nevertheless, no 
more than the first $200 millions of the 
fund was then brought into action, and 
it does not appear that any further ad- 
ditions have since been made from this 
source to its active dollar resources. 


The Crucial Facts 


Having regard to the vast and almost 
continuous flow of gold into the United 
States, it may be inferred that the chief 
task of the fund, when intervention has 
been thought necessary, has been to hold 
the dollar down, rather than to support 
it. Most of the incoming gold, however, 
has been bought by the Treasury from 
the importing banks, without the inter- 
vention of the stabilization fund; and it 
is therefore more important to examine 
the effect of these operations, even 
though they are not strictly a part of 
the procedure of the fund itself. 

The crucial facts are that in recent 
years the Treasury’s gold stock has 
greatly increased, and that every pur- 
chase of gold by the authorities puts ad- 
ditional funds into the market, and 
places additional cash reserves at the dis- 
posal of the banks. Hence in part the 
sustained liquidity of the banking sys- 
tem and the overwhelming plethora of 
funds, notwithstanding the increased 
proportions of cash reserves which the 
banks are now required by law to main- 
tain against their deposits. The gather- 
ing speculative interest in the stock mar- 
ket has lately caused alarm, not confined 
to private observers, concerning the pos- 
sible provocative results of continued 
gold purchases, and has suggested the 
wisdom of taking steps to check further 
credit expansion arising from this source. 

The position of the Reserve Banks was 
not such that they could readily under- 
take sales from their security holdings 
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on a sufficiently large scale to offset the 
expansive effect of continued gold pur- 
chases by the Treasury; moreover, sales 
of securities by the Reserve Banks would 
have tended to raise interest rates and 
thus obstruct the Treasury’s financial 
policy. Some other neutralizing mea- 
sure had to be devised—hence the so- 
called “sterilization” procedure started 
in December 1936. 


Improved Safeguards 


Under this system gold, when taken 
into the Treasury, is to be balanced, not 
by the issue of new gold certificates 
which go into the Reserve Banks as cash, 
but by new Government obligations 
which are to be sold in the market. Thus, 
assuming that the general public take 
up the new obligations, the increased 
banking resources naturally following 
from the purchase of gold are at once 
absorbed into freshly created Govern- 
ment securities. The result is that, con- 
trary to previous experience, incoming 


gold treated in this way adds nothing on 
balance to the deposits of the commercial 
banks or to their cash reserves, held with 
the Reserve Banks. The only conse- 
quence of the transaction is an equal en- 
largement of the Treasury’s assets and 
liabilities—though it should be observed 
that the Treasury’s interest outgoings 
are slightly increased. 


If, however, the commercial banks 
themselves take up the new securities, 
there is an equivalent increase in their 
deposit liabilities and their earning as- 
sets, a resultant decline in their cash 
ratios, and thus a reduction in the ex- 
cess cash reserves over and above what 
the law requires them to keep. In either 
event, the incoming gold has been pre- 
vented from adding to the cash reserves 
of the banks or to the volume of funds 
seeking employment in an already over- 
supplied market. The first resort to the 
neutralizing procedure was recorded in 
the Treasury’s daily statement for 
December 24, which contained a new 
item, “Inactive gold $14.8 millions”, and 
up to February 2, 1937 a total of $130 
millions of gold had been thus treated. 


It will be seen, then, that the tech- 
nique for regulating the exchange value 
of the dollar—a task which falls mainly 
on the Treasury and only to a minor ex- 
tent on its stabilization fund—has been 
improved to safeguard internal monetary 
conditions from the undesired effects of 
official exchange operations, made neces- 
sary very largely by the great force of 
international capital movements. Never- 
theless, the outstanding difference be- 
tween American and British methods of 
exchange regulation remains, and may be 
put in this way: that the strong one-way 
movement of gold and the already ex- 
cessive liquidity of the American bank- 
ing system have made it more difficult 
there to prevent the gold from exercising 
an expansive effect upon the monetary 
situation at a time when further expan- 
sion is, to say the least, not positively 
desired. 


From Midland Bank (London) Month- 
ly Review, Feb.-Mar., 1937. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


Oakland—Frank M. Cerini has _ been 
elected vice president of the Oakland Bank 
office of the Bank of America, N. T. & 
S. A. 


San Francisco—W. E. Spinney, veteran 
life underwriter and founder of the Cali- 
fornia State Association of Life Under- 
writers, is now with the trust department 
of Anglo California National Bank of San 
Francisco. 


CONNECTICUT 


New Britain—Harry W. Hatsing has been 
made vice president of the New Britain Na- 
tional Bank, retaining his position as cash- 
ier. Clayton D. Chase was also elected 
vice president. He was formerly president 
of the closed City Bank & Trust Co. of 
Hartford. 


ILLINOIS 


Chicago—L. K. Billings, long identified 
with correspondent bank activities in one 
of the large metropolitan banks, has be- 
come associated with the Banks and Bank- 
ers Division of the City National Bank and 
Trust Company of Chicago. Prior to 1929, 
he was a state bank examiner for Indiana. 


Granite City—Harry D. Karandjeff has 
been chosen president of the Granite City 
Trust & Savings Bank. This completes 
his steady advancement from cashier and 
trust officer and later execu- 
tive vice president. 


INDIANA 


Indianapolis — Following 
resignation of Merlin M. 
Dunbar, vice president, 
Charles M. Fultz has been 
selected head of the Trust 
Department of the Union 
Trust Company. Mr. Fultz, 
associated with the company 
for many years, is a former 
president of the Indianapolis 
Fiduciary Association. Cecil 
A. Berry was named assist- 
ant trust officer of the same 
institution. He is a gradu- 
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ate of Indiana Law School and expert in 
trust, probate and tax matters. 


IOWA 


Council Bluffs—Karl G. Kalde, only re- 
cently elected second vice president of the 
State Savings Bank, has been elevated to 
a vice presidency. He was formerly credit 
manager of the Glens Falls National Bank 
& Trust Company, Glens Falls, N. Y. 


KENTUCKY 


Hopkinsville—Edward L. Weathers was 
recently elected president of the First City 
Bank & Trust Co., succeeding the late W. 
T. Tandy. 


LOUISIANA 


New Orleans — Walter W. Schroeder, 
formerly assistant cashier, has been named 
vice president of the National Bank of 
Commerce. 


MICHIGAN 


Detroit—Oscar A. Kaufman has been ap- 
pointed vice president of the Equitable 
Trust Company. He assumed his new post 
April 1, 1937. For the past two years, Mr. 
Kaufman has been a member of the Mich- 
igan Public Trust Commission. 

He has been identified with Detroit legal 
circles for more than 15 years, having serv- 
ed for five years as Wayne County Assist- 
ant Prosecuting Attorney, and for four 
years as Wayne County Corporation Coun- 

sel. In 1935 he was an As- 
sistant Attorney General of 
the state of Michigan. 

Lansing—The new presi- 
dent of the People’s State 
Bank is Hugh McPherson, 
former State Banking Com- 
missioner. He succeeds Dr. 
W. E. McNamara who had 
resigned. 


MISSISSIPPI 


Meridian—W. W. Willis 
has been elected president of 
the First National Bank in 
Merdidian, to succeed the 
late Levi Rothenberg who 
founded the institution. Mr. 
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' Willis is a director of the bank and pres- 
ident of the W. W. Willis Coal Co. 


Ss MISSOURI 


St. Louis—The Boatmen’s National Bank 
has promoted Harry F. Harrington from 
auditor to vice president in charge of oper- 
ation. Clarence Bleuer was named secre- 
tary to succeed David Morex. He was at 
one time with the Mercantile-Commerce 
Bank & Trust Co. 


St. Louis—The First National Bank has 
placed William M. Sherrill in charge of its 
advertising. He has been active in finan- 
cial advertising since 1921. Mr. Sherrill 
succeeds Frank Fuchs, recently elected as- 
sistant cashier. 

St. Louis—James V. Dunbar, of Dunbar 
and Dubail, attorneys, has been chosen vice 
president and general counsel of Tower 
Grove Bank & Trust Co. 


NEBRASKA 


Lincoln—Byron Dunn, executive vice 
president of the National Bank of Com- 
merce, has recently been named executive 
vice president and trust officer. B. G. 
Clark, cashier, was given the additional ti- 
tle of assistant trust officer. Julius Weil 


was elected a vice president of the bank. 


NEW JERSEY 


Asbury Park—Louis H. Burfeind has 
been elected president of the Asbury Park 
& Ocean Grove Bank. Since the reorgan- 
ization of the bank in 1933, Mr. Burfeind 
has been executive vice president, cashier 
and trust officer. Ira C. Smock, a direc- 
tor, was chosen first vice president and 
Joseph Thummess was promoted from as- 
sistant cashier and assistant trust officer 
to cashier and trust officer. 

Blairstown—On May ist, 
Theodore W. Dawes, execu- 
tive vice president of First 
National Bank of Caldwell, 
will become president of the 
First National Bank of 
Blairstown, succeeding his 
father,’ State Senator Dawes 
of Warren County. 

Maplewood — Howard C. 
Baxter is now treasurer and 
assistant secretary of the 
Maplewood Bank & Trust 
Company. The same institu- 
tion advanced Frank B. Al- 
len to vice president and 
secretary. 


OSCAR A. KAUFMAN 


Newark—Henry F. Frey is the new 
secretary of the Clinton Trust Company. 


Newark—W. Deane Pruden has _ been 
named an assistant trust officer of the 
Fidelity Union Trust Company. 


South Orange—The South Orange Trust 
Company has elected Harold D. Henderson 
as treasurer. 


NEW YORK 


New York—Henry F. E. Steubing has 
been made assistant secretary of the Marine 
Midland Trust Company. 


New York—The Trust Company of North 
America has elevated George H. Rhinehart 
from senior vice president in charge of 
credits to president. Jacob Shapiro was 
elected chairman of the Board of Directors. 


Troy—Paul W. Brainard has resigned 
as vice president and credit manager of 
the National City Bank to become execu- 
tive vice president of the First National 
Bank of Ithaca, where he assumed his new 
duties on April 20. 


Troy—Union National Bank has pro- 
moted Fred W. Clements from cashier to 
vice president; Frank J. Koetzel from as- 
sistant trust officer and assistant cashier 
to vice president, and S. Beach Parker from 
assistant cashier to cashier. 


NORTH CAROLINA 


Burlington—The National Bank of Bur- 
lington has chosen L. J. Blakey vice pres- 
ident and trust officer, and C. V. Long, 
formerly assistant cashier, cashier. The 
bank’s trust department was organized re- 
cently on approval of the board of the Fed- 
eral Reserve Bank of Richmond. 


NORTH DAKOTA 


Bismarck — F. B. Heath, 
formerly president of the 
First National Bank of Man- 
dan, has been elected pres- 
identident of the Dakota Na- 
tional Bank & Trust Com- 
pany. He succeeds J. E. 
Davis who remains as chair- 
man of the Board of Direc- 
tors. J. R. Madsden succeeds 
Mr. Heath at the Manhattan 
institution. 


OHIO 
Canton—Herbert M. Carle 


has been appointed trust of- 
ficer of the First National 
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Bank. In the proposed expansion of the de- 
partment, Mr. Carle will be assisted by 
Paul W. Kreinberg. 


Canton—The First Trust and Savings 
Bank has elected Howard B. Fawcett as 
chairman of the board of Directors. 


Cleveland—Ralph McOuat, trust officer 
of The Cleveland Trust Company, resigned 
recently to become secretary of the Pump 
Engineering Service Corporation. 


Cleveland—National City Bank of Cleve- 
land has added Henry F. Bailey to the staff 
to inaugurate a new counsel service on in- 
dustrial and commercial operations. Mr. 
Bailey was formerly special analyst of the 
Federal Reserve Bank at Cleveland. 


Cleveland—J. H. Thompson, first vice 
president of the National City Bank, will 
resign on April 30, to become first vice pres- 
ident and director of M. A. Hanna Com- 
pany. 


Urbana—The Citizens National Bank has 
elected former Probate Judge M. L. Gaver 
as cashier of the institution. 


OREGON 


Portland—Donald R. Smith has been 
elected an assistant cashier of the United 
States National Bank. 


Portland—tThe directors of the First Na- 
tional Bank of Portland have elected the 
following to assistant vice presidents: 
Walter H. Brown, Lawrence E. Mann and 
C. M. Gartrell. Mr. Brown, who has here- 
tofore been an assistant branch manager 
will be transferred to the business extension 
department. 


PENNSYLVANIA 


Allentown—F red C. Smith 
has been elected trust officer 
of the Second National Bank. 
He also holds the position of 
assistant cashier. 


Emaus—James C. Kruse 
has been elected trust officer 
of The Emaus National Bank. 
Mr. Kruse is also cashier of 
the institution. 


Erie—At a recent meeting 
of the board of directors of 
the Security-Peoples Trust 
Co., Sumner E. Nichols was 
elected president of the bank. 


SUMNER E. NICHOLS 
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Latrobe—Charles S. Marvel has resigned 
as president of the Latrobe Bank and Trust 
Co., and as president of the First National 
Bank of Ligonier, Pa., to accept the pres- 
idency of The Wilkinsburg Bank. Mr. 
Marvel is succeeded as president at the 
Latrobe institutions by Paul H. Milles, 
who resigned as vice president and cash- 
ier of the First National Bank of Latrobe 
and who in turn has been succeeded by 
James Hillis Rodgers. 


Lykens—F. G. Kniley has been chosen 
president of the Miners Bank and Trust 
Company to fill the vacancy caused by the 
S. E. Shees- 


death of Dr. J. Nevin Baker. 
ley was elected Secretary. 


Pittsburgh—The Union Trust Company 
has announced the appointment of Leland 
C. Barry as assistant vice president. Mr. 
Barry has been connected with the trust 
department of the institution for over a 
year. He was formerly associated with the 
trust department of the Central Hanover 
Bank and Trust Co., New York. 


Pittsburgh—The Commonwealth Trust 
Company announces the following changes 
in its list of officers in the trust depart- 
ment: R. W. Williams is promoted to sec- 
ond trust officer, and G. M. Fehr has been 
made an assistant trust officer. 


Pittsburgh—Malecolm F. Macfarlane has 
been elected assistant trust officer of the 
Colonial Trust Company. 


Pittston—Harry J. Ryan, vice president 
of the First National Bank, has recently 
been elected president to succeed the late 

Harold J. Mahon. John M. 
Dubbi was made vice presi- 
dent to succeed Mr. Ryan. 


RHODE ISLAND 


Providence — Burton H. 
Lillibridge has been elected 
assistant trust officer of the 
Providence National Bank. 


Providence—Robert R. Un- 
derwood has been elected as- 
sistant secretary of the In- 
dustrial Trust Company. 


TEXAS 


Dallas—Ernest Lamb, na- 
tional bank examiner for six- 
teen years, has been elected 
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vice president of the First National Bank, 
effective May 1. Mr. Nathan Adams, pres- 
ident, said: “The rapidly increasing busi- 
ness of the bank made necessary the in- 
crease in its official staff.’ 

Houston—Murray Kyger, formerly as- 
sistant trust officer, has been elected trust 
officer of the Houston Land & Trust Com- 
pany. 

Houston—The Guardian Trust Company 
has elected L. Goldston as comptroller. Mr. 
Goldston had been with the national bank 
examining staff. 


VIRGINIA 


Roanoke—C. Francis Cock has recently 
been elected executive vice president of the 
First National Exchange Bank assuming 
his new duties on April 1. Mr. Cock is a 
member of the law firm of Cock, Hazel- 
grove and Schackelford and has been a vice 
president and director of the bank for over 
nine years. 


WASHINGTON 


Seattle—At the annual meeting of the 
board of directors of the Seattle Trust and 
Savings, held in late February, A. G. Prin- 
gle was made a vice president in charge of 
property management division and Henry 
E. Schaefer was promoted to vice president 
in charge of automobile. contracts and per- 
sonal loan department; Edward B. Dunn 
will succeed Mr. Schaefer as assistant vice 
president. 


CANADA 


Montreal—R. L. Crombie, assistant man- 
ager of the Montreal office of the Royal 
Trust Co., has been appointed manager of 
the Toronto branch. He succeeds Bruce 
L. Smith who 
retired after 
22 years. John 
Lancaster has 
been made as- 
sistant man- 
ager at the 
Toronto 
branch. 

Montreal — 
J. Redmond 
Roche has been 
appointed as- 
sistant man- 
ager for the 
Capital Trust 
C or p oration. 
Mr. Roche is a 


WILLIAM J. O’BRIEN 
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member of the bar, and was previously 
practicing in Montreal. 

Toronto—William J. O’Brien has been 
appointed manager of the trusts and es- 
tates department of the Chartered Trust 
and Executor Company. Mr. O’Brien has 
been an officer of the institution for the 
past eighteen years. 


Trust Institution Briefs 


Birmingham, Ala.—Charles F. Zukoski, 
Jr., vice president and trust officer of the 
First National Bank, will be one of the 
lecturers in a new course in “Public Ad- 
ministration” at the University of Alabama 
in Tuscaloosa. 


Douglas, Ariz.—The First National Bank 
is now operating as the Douglas branch of 
the Valley National Bank at Phoenix. E. 
W. Graves, former president of the First 
National, is manager of the branch. 


Modesto, Cal.—An important unit was 
added to The Anglo California National 
Bank of San Francisco when the Modesto 
Trust & Savings Bank, after the close of 
business on Saturday, April 10th, became 
the Modesto Branch of The Anglo Califor- 
nia National Bank according to an an- 
nouncement by R. D. Brigham, Vice Pres- 
ident and Manager of Branches of the 
Anglo Bank. The entire executive staff 
and personnel of the Modesto Trust & Sav- 
ing Bank will continue in the employ of 
The Anglo California National Bank in 
Modesto. Mr. W. W. Giddings, formerly 
president of the Modesto Trust & Savings 
Bank, is now vice president and manager of 
the Modesto Branch of the Anglo Bank. 

Mr. E. H. Tienken, formerly assistant 

cashier of the 
Modesto Trust 
& Savings 
Bank, is now 
assistant trust 
officer of the 
new Branch of 
the Anglo 
Bank. Mr. N. 
H. Ford and 
Mr. C. R. Pet- 
erson, former- 
ly cashier and 
assistant cash- 
ier respective- 
ly, of the Mod- 
esto Trust & 


R. L. CROMBIE Savings Bank, 
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are now assistant managers of the Modesto 
Branch of the Anglo Bank. 


Bridgeport, Conn.—Directors of the Fair- 
field Trust Co., approved the proposal to 
merge with the Bridgeport-City Trust Co., 
which received the unanimous approval of 
the directors of the Bridgeport bank. 

With both banks accepting the merger 
plan, it must now go before the stockhold- 
ers, in May, for ratification, after which it 
will be submitted to the State Banking Com- 
missioner for final approval. Unless de: 
layed, the merger would be effective about 
June 1. 


Rockaway, N. J.—Acquisition of the bus- 
iness of the First National Bank by the 
First National Bank of Morristown was 
recently announced. The Rockaway unit 
will operate as a branch bank, the first in 
that county. 


Nyack, N. Y.—The Marine Midland 


Corp. has completed negotiations to buy the 
Nyack National Bank & Trust Company. 
It is understood there will be no change in 
the management of the bank. 


Burlington, N. C.—The National Bank 
of Burlington has been granted full trust 
powers. 


Aberdeen, S. Dak.—The Aberdeen Na- 
tional Bank & Trust Company is closing 
out their trust department. 


Hoquiam, Wash.—A group of Seattle 
financiers, prominently identified with the 
Peoples Bank & Trust Company of Seattle 
has acquired a half interest in the Bank 
of Hoquiam. The purchase price for the 
half interest was $75,000. 

Toronto, Can.—The Crown Trust Com- 
pany of Montreal is opening a new branch 
office in Toronto. 


The Chase National Bank announces 
that it will open a new London branch on 
April 19 in historic Berkeley Square, and 
on May 3 will move its main London of- 
fice into new quarters at No. 6 Lombard 
Street, in the heart of London’s financial 
district. 

John M. Wallace is vice-president in 
charge of the bank’s London branches 
which, in addition to the Lombard Street 
office and the new Berkeley Square 
branch, include a third branch at Bush 
House, Aldwych, in the mid-town shop- 
ping district. 
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Serving Institution 333 Years 


The “Fifty-Year Club” of the Chemical 
Bank & Trust Company of New York is 
composed of six officers and employees 
whose combined length of service with the 
institution amounts to 333 years. The 
dean of the group is Mr. John F. Flaacke, 
assistant secretary, who has served the 
bank for almost 66 years, having entered 
its employ on July 12, 1871. 


The Chemical Bank & Trust Company 
was established in 1824 and throughout 
its one hundred and thirteen years has 
had only ten presidents. It is interesting 
to note that Mr. Flaacke has served under 
seven of the ten, having been employed 
by John Quentin Jones, who enjoyed a 
term of 34 years as the bank’s president, 
from 1844 to 1878. The other five mem- 
bers of the “Club” all entered the bank’s 
employ during the presidency of George 
G. Williams, who succeeded Mr. Jones and 
served as president for 25 years. 


The accompanying photograph of the 
“Fifty-Year Club” was taken in the Chem- 
ical Bank’s Board room before a portrait 
of Percy H. Johnston, present Chairman 
of the bank. 


Standing (left to right)—Eugene I. Pascal; Howard 
W. Tooker; John Voorhis; Samuel T. Jones. Seated 
(left to right)—John F. Flaacke; Walter A. Smith. 
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TRUST OFFICERS: 


You probably feel the need for well- 
written, informative Booklets on 
various phases of Trust Service, to 


supplement your personal efforts to 


obtain New Business. 


We have specialized for many years 
in the production of such literature 
for the developing of corporate 


fiduciary business. 


We are ready now to submit samples 
and quote prices of Booklets on the 


following subjects: 
1. Important Provisions in Wills 


2. Usefulness of Insurance Trusts 


3. Tested Solutions of Estate 
Questions 


4. Trust Fund Management 


5. Trust Provision for Family 
Members 


When you write, please state which 
subject or Subjects you are most 
interested in presenting to prospec- 


tive customers. 


EDWIN BirRD WILSON 


INCORPORATED 
120 WALL STREET, NEW YORK 


Government Ownership of 
Reserve Banks 


The 127 members of an unofficial steer- 
ing committee of the House of Representa- 
tives, for Government ownership of the 12 
Federal Reserve Banks, at a recent meeting 
endorsed the following principles to be em- 
bodied in their bill: 


1. The Government to purchase the $132,000,000 
stock of the 7,000 member banks in the Federal 
Reserve System. 


2. The Government to own and operate the 12 Fed- 
eral Reserve Banks 


3. Permit the 14,090 banks, members of the Fed- 
eral Deposit Insurance Corporation to have re- 
discount privileges and other benefits of the 
Federal Reserve Banking System without a stock 
purchase requirement, provided their reserves 
are carried with the Federal Reserve banks. This 
will enable 14,000 banks to get the benefit of 
this great system instead of 7,000 of them as 
now constituted. 


. Permit the 14,000 banks to carry their reserves 
with the Federal Reserve Banks and receive 
all privileges and benefits of the system, and 
permit reserve requirements to be raised or 
lowered for the purpose of preventing inflation 
or deflation. 


5. All examinations by Federal agencies of the 
14,000 banks to be made without charge to the 
banks. 


. The profits of Federal Reserve Banks to go into 
the Treasury of the United States. 


. All employees except directors and officials of 
the Federal Reserve Banks to be placed under 
the United States Civil Service. 


According to a statement dated April 13, 
the House Steering Committee states the be- 
lief of the 127 members that Government 
ownership of these 12 banks will bring the 
Government a profit of eighty to one hun- 
dred million dollars a year. These profits, 
they contend, will increase as the Federal 
Reserve Banks purchase Government bonds, 
since under the plan the interest on Govern- 
ment bonds owned by Federal Reserve Banks 
would go to the United States Treasury. It 
is the further bélief of this group that “pri- 
vate banks should not control the issuance 
of money; that the Constitutional mandate 
providing that “Congress shall have the 
power to coin money and regulate the value 
thereof” should be carried out. The argu- 
ment is made that this is a step in the di- 
rection of preventing booms and depres- 
sions and both inflation and deflation. 


= 0 


“It takes a great deal of boldness, mixed with a 
vast deal of caution, to acquire a great fortune; but 
then it takes ten times as much wit to keep it after 
you get it as it took to make it. 

—Baron Rothschild 





Developing Trust New Business 


The Character and Personality of Type 


HE type used. in your trust depart- 

ment advertising is the voice of your 
salesman, and its face, like that of men, 
either makes favorable or unfavorable 
impressions. The selection of a proper 
type for booklets or newspapers is in it- 
self a task deserving of serious consid- 
eration. 

The artistry of a production man can 
be taxed to the fullest in choosing a type 
that conforms to the spirit of the mes- 
sage. His is the job to assemble the 
carefully phrased sentences and much 
mulled-over text into such a form as to 
attract attention, without resorting to 
circus-poster tactics, to hold attention 
without being sensational, to strive for 
beauty that is noticed but not disconcert- 
ing. 

Advertising men generally have agreed 
that the reading public unconsciously 
notices the type face used, and the use 
of a bold, courageous type to tell a finely 
spun story repulses a reader without his 
knowing why. On the other hand the 
use of graceful, thin type to speak of 
solidity and ruggedness destroys the sym- 
metry of thought. It is an obvious ne- 
cessity that the character of your type 
harmonize with the character of your 
message. 


Gothic type has long been tabooed by 
advertising men, and to illustrate the 
non-conformity of this type to a light 
thought the following is set in Medium 
Condensed Gothic. 


QR ae 


Spring Is In The Air 


eesinitisnenaminniniell 


This type is much too heavy and bold 
for the message; it strikes one in the 
face and is a reminder more of steel con- 
struction than of gentle breezes which 
the phrase should suggest. The clever- 
est message would be smothered in this 
type for its utter disregard of the spirit 
of spring. 


Old School Methods 


Advertisers of the old school were 
sticklers for certain type that had proven 
its worth over a long period of time. 
Severe was their criticism for the use of 
the unusual or freak type, as they liked 
to refer to them. Bodoni, Bookman, 
Century, Goudy, Caslon, Cheltenham 
and Scotch Roman were the standard 
faces, and considered sufficient for every 
use. Argument was advanced that the 
public was accustomed to this type, there- 
by making it more easily readable. 
Novices at the trade were accused of be- 
ing the worst offender of this accepted 
formula. The novices of yesterday are 
the advertising men of today and the 
old school was unsuccessful in making 
converts of them, for they are free think- 
ers in their views on attractive lettering. 

The types mentioned are today as’ good 
as they ever were and find wide use. Cer- 
tainly they have their place and typo- 
graphers would find it a difficult job to 
abandon their use. They will still fit 
practically every purpose, but the mod- 
ern advertising man is alert to the quick- 
ening pace of the times and is striving 
to create finer beauty and attract more 
attention by utilizing new and different 
styles. 

With advertising becoming more 
courageous because of new found knowl- 
edge and success, we find them using a 
varied style of types, and to good advan- 
tage too. Many of our leaders are ready 
to appreciate and adopt an entirely new 
type face. Their fears about the use of 
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type for titles or heads differing from 
that used in the body of the text are 
being dispelled. 

An entirely new type face recently de- 
veloped and attracting attention is “Al- 
legro.” It undoubtedly has a proper 
place when used in character. The fol- 
lowing head is set in 18 point Allegro. 





A Symphony Jor Heirs 
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EPATEIBTEIREB LIST EINBEIOS 
NO TASK FOR A WOMAN 


The sdditional burden of estste 
woman, engaged in social and civic affairs 


and children, would care to undertake. 


management is something no 


and interested in her home 
As executrix under the will of her husband she would be called 
upon to shoulder a load of unfamiliar duties involving financial 
experience and personal drudgery 


advice from uninformed persons; problems of taxation, accounting and 


Demands from needy relatives; 
investment— these are tasks a busy woman would hesitate to assume. 
No matter how much business experience an individual may have, estate 
i ing and background. This has 
and we urge that this institution 

be given o- 


administering your family estate. 


co-executor-trustee in 


Our trust representative will be glad to discuss with you and your 


family your problems, confidentially, either at the bank or at home. 


FIDELITY oo TRUST 
Company 


NEW JERSEY 


NEWARK EAST ORANGE 


There is a touch of refined femininity 
in the above copy. It suggests delicacy, 
culture and has a pleasing effect on the 
eye. It is obvious that this type and 
make up were given considerable atten- 


This has been described as a musical 
type, and so it does suggest notes in its 
easy-flowing, graceful style. For title 
pages and headings, it has the unusual 
value of being unique while retaining 
grace and legibility. It is a gay and 
hearty type, not suggesting frailty nor 
the tender, high strains of a violin, but 
rather those of a symphony. 

Without a corresponding border, illus- 
trations, make up and text, the most 
carefully selected type is rendered value- 
less. Consequently you are not modern, 
or otherwise; without correlation, you 
are simply a misfit. 

Trust department booklets have so of- 
ten proven attractive that they have 
found their way to tables in foyers and 
been kept on display for their stylishness. 

The Fidelity Union Trust Company, 
Newark, N. J., has used very excellent 
taste in selecting type, border and make- 
up to appeal to women, as in the follow- 
ing cut of this newspaper advertisement. 


tion and the results shown in the finished 
product are a testimonial to the wisdom 
of time being spent on such detail. 


. 
= 


A Strong Trust Appeal 


The Marine Trust Company of Buf- 
falo is using a series of newspaper ad- 
vertisements featuring children photo- 
graphed in very natural poses. The text 
is given over to an appeal to fathers. 


M. J. Campbell, assistant secretary of 
the bank, says of the series: “Aside from 
the innate interest of people in children, 
surveys which have been made for in- 
surance companies indicate that the head 
of a family is concerned with the protec- 
tion of children even more than the 
widow, and if this is the case, the child 
appeal should be unusually strong in 
trust advertising.” 

Photographs of children attract the 
attention of even the most hardened; 
perhaps it is the best in the worst of us 
that is drawn out by innocence, helpless- 
ness and dependence. With such an im- 
pression created, the story of a trust 
company is more than half told. 
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We are reproducing the illustration of 
one of this series and printing the text. 


When 
Childhood's 
Bubble 
Bursts 


She’s only four now. 
Next year. she’ll start 
school. And then in a few 
more years high school... 
Why before she knows it she’ll be a young 
lady And what can her father do to spare 
her the shocks, the disappointments that life 
often brings after childhood’s bubble has 
burst? 

One thing you can do is to make as sure 
as you can now that her financial future 
is as safe as possible. How may this be 
accomplished? First of all, your’ will 
should be up-to-date, so that it meets your 
wishes today, for families grow, estates 
change and new tax situations arise. Then, 
it would be wise to plan an estate program 
to fit your own particular circumstances. 

Your executor and trustee should have 
certain important qualifications, such as 
experience, ready accessibility, capability. 
Our trust facilities offer a protection for 
one’s family that is well worth considera- 
tion. We shall be glad to discuss this mat- 
ter, which is of such importance to your 
family, with you. 


eo 
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What The Doctor Ordered 


The Fort Worth National Bank, Texas, 
is using a series of very attractive fold- 
ers as a “come on” for their master 
booklet “Personal Trust Services.” Un- 
usually attractive titles were selected for 
the folders which impel one to investi- 
gate further. The series is devoted to 
will making, choosing your executor, liv- 
ing trusts and agency accounts. 
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This engraving is a reproduction of 
one of the aforementioned folders. The 
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THE FORT WORTH NATIONAL BANK 


original size unfolded is 10% x 9. Fold- 
ed, three ways, the title page has only the 
words “Just What the Doctor Ordered.” 
The text follows: 


No wonder he was nervous, irritable, 
worried. Constantly on the lookout for de- 
velopments that might affect his invest- 
ments. Anxiously scanning the financial 
pages. Checking lists of called _bonds.. 
Watching interest and dividend dates. Keep- 
ing records for tax purposes. Interviewing 
security salesmen. All these took time that 
he needed for his medical practice. His in- 
vestments, instead of being a source of sat- 
isfaction, had become a serious burden. 


Naturally the doctor put an end to it 
quickly when we told him what a Living 
Trust with The Forth Worth National Bank 
would do for him. Under this plan a com- 
mittee of widely experienced and successful 
business men and bankers will take over 
the management of your investments, select 
and carefully diversify your bonds and 
stocks, watch over them carefully, make 
changes when they appear to your advan- 
tage—in short, use every sound means to 
protect and increase your capital and in- 
come. 


Checks in payment of income are sent to 
you quarterly or semi-annually, as you pre- 
fer. Any appreciation in value of the se- 
curities accrues to you in its entirety. And 
you are free of all investment cares. 


Our booklet, “Personal Trust Services,” 
tells how you may profit by this plan and 
others in more ways than one. Stop in or 
use the enclosed card for a copy today. 





Wills of the Month 


Mrs. Robert Todd Lincoln 
President Lincoln’s Daughter-in-law 


The first clause of Mrs. Robert Todd 
Lincoln’s will reads: 

“I give and bequeath unto my daugh- 
ter, Mary Lincoln Isham, for and dur- 
ing the term of her natural life, the 
Healy portrait of President Lincoln; and 
if she shall not survive me, or upon her 
death, I give and bequeath said portrait 
unto the government of the United 
States of America, provided it be given 
an appropriate place in the White House 
in Washington.” 

Robert Todd Lincoln, son of the presi- 
dent, frequently stated that he considered 
the Healy as “the best portraiture of 
Abraham Lincoln.” 

Although the exact value of Mrs. Lin- 
coln’s estate will not be known until the 
completion of appraisals, it was learned 
that the estate will be well in excess of 
$1,000,000. 

The American Security and Trust 
Company, Washington, D.C., are co-ex- 
ecutors and co-trustees of Mrs. Lincoln’s 
estate. 


James Robb 
Utility Executive, General, U. S. Army 


Brigadier General James Robb, New 
York National Guard, retired, and a 
former vice president of the American 
Telephone and Telegraph Company, 
named in his will the City Bank Far- 
mers Trust Company, New York, co-ex- 
ecutor of his estate. 

General Robb started his military ca- 
reer as a private, advancing to captain 
and serving on the Mexican border. 
Shortly after we entered the World War 
he was promoted to Major. When his 
regiment was mustered into Federal ser- 
vice he became a Colonel and a month 
later a Brigadier General. 


He started his business career as an 
office boy with the New York Telephone 
Company and for four years before join- 
ing the A. T. and T. he was a vice presi- 
dent of this company. He retired from 
active business in 1934. 


Frank Garrett Shattuck 
Chain Store Founder 


Mr. Shattuck was the founder of 
Frank G. Shattuck Company, operators 
of the nationally famous chain of 
Schrafft stores and restaurants, and 
chairman of its board of directors. 


Born on a farm he received inspira- 
tion for his life business in the spotless 
kitchen of his home. Various occupa- 
tions engaged him until he became as- 
sociated with W. Schrafft & Sons of 
Boston as a salesman. He later opened 
his own stores under the name of 
Schrafft and in 1929 the Shattuck and 
Schrafft interests merged, Mr. Shat- 
tuck relinquishing the presidency to be- 
come chairman of the board of directors. 


The Bankers Trust Company of New 
York was named co-executor of his will. 


Calvin Austin 
Shipping Executive 


Calvin Austin, former president of the 
Eastern Steamship Line, Inc., and for 
more than sixty years associated with 
ocean shipping, named the First Nation- 
al Bank of Boston as co-executor of his 
will. 


For more than twenty years Mr. Aus- 
tin was a powerful leader in Atlantic 
coastwise shipping. His company oper- 
ated ships between New York and Bos- 
ton; Boston and Yarmouth; New York 
and Yarmouth; New York and Port- 
land; Boston and St. John; New York 
and Norfolk, and New York and Rich- 
mond. The company named one of its 
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vessels for him. Mr. Austin was also a 
director of many prominent New Eng- 
land firms among which were the Bos- 
ton Insurance Company and the Old Col- 
ony Insurance Company. 


Stephen C. Simms 
Director of Field Museum 


Stephen C. Simms, director of the 
Field Museum, Chicago, since 1928, gave 
up journalism to pursue a career in nat- 
ural science as far back as 1890. He 
became connected with the organization 
preparing for the Chicago World’s Col- 
umbian Exposition. 

With the founding of the Field Mus- 
eum by the late Marshal Field, Mr. 
Simms was named assistant curator of 
industrial arts and later served as assis- 
tant curator of ethnology. He went on 
many expeditions for the institution and 
on one to the Philippines obtained one 
of the most notable collections of Fili- 
pino aboriginal art in the world. 

The Northern Trust Company of Chi- 
cago has been appointed administrator 
with the Will Annexed of the estate. 


Michael H. Sexton 
Baseball Association Head 


Michael H. Sexton, former president 
of the National Association of Profes- 
sional Baseball Leagues, an organization 
under which all the minor leagues oper- 
ate, named the Rock Island Bank and 
Trust Company, Rock Island, Illinois, as 
executor of his will. 

Mr. Sexton, who was a leader in the 
formation of the association, was elected 
to the presidency in 1908 and remained 
in office until 1933 when he was retired 
on pension with the title of honorary 
president. In twenty-six years he missed 
only one national association convention 
and nineteen years of his term as presi- 
dent were served without salary. 


Dr. Randolph Winslow 
Professor of Surgery, U. of Maryland 


Dr. Randolph Winslow, professor emer- 
itus of surgery, University of Maryland 
School of Medicine, named the Mercan- 
tile Trust Company of Baltimore as co- 
executor and co-trustee of his estate. 
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Dr. Winslow’s professional career 
dates back to 1882 when he served with 
the Womans Medical College, which he 
founded. He had studied at Berlin, 
Vienna and Paris. He was one of the 
first to introduce antiseptic surgery in 
Maryland, and was the first in Mary- 
land to resect the pylorus for carcinoma, 
to shorten the round ligaments and to 
operate successfully for gunshot wounds 
of the intestines. 

Retiring in 1920 from active teaching 
at the University of Maryland, he re- 
mained on the medical school staff and 
his service to the school was measured 
by his forty-nine years association. 


George F. Steele 
Paper Company Official 


George F. Steele, chairman of the 
board of the paper concern bearing his 
own name, was general manager of the 
Canadian Export Paper Company of 
Montreal from 1919 to 1922, and a prom- 
inent figure in the newsprint industry 
of this country and Canada for the past 
thirty years. 

For a period of thirteen years, Mr. 
Steele was associated with the Deering 
Harvester Company and later the Inter- 
national Harvester Company, Chicago, 
in the latter firm as general manager 
of manufacturing. 

The City Bank Farmers Trust Com- 
pany, New York, is co-executor of his 
will. 


Soldier’s Estate Act Void 


A federal law over a quarter of a cen- 
tury old (under which the board of man- 
agers of a United States war veterans’ 
home acquires title to property left by a 
deceased patient has just been declared 


unconstitutional by the First Circuit 
Court of Appeals. Under the provisions 
of the Act, passed in 1910, property passed 
to the board when a veteran died inte- 
state and without heirs or next of kin. It 
could be reclaimed, however, within five 
years by persons coming forward as heirs. 

The court held that Congress had vio- 
lated the “‘reserved rights of the states.’ 
The ruling is considered by federal offi- 
cials to seriously affect the disposal of 
personal property of veterans. 





The Trust Officer’s Library 


Scientific Tax Reduction 


HOWE P. COCHRAN, Member of U. S. Supreme 
Court, B. T. A. and other Bars. Funk & Wag- 
nalls Co., New York. $7.50. 


The jacket on this book states “Theory— 
Practice—Procedure in Federal income, gift, 
and estate tax matters, with emphasis on 
tactics.” It seems like a very large order 
to fill but the author, with a wealth of ex- 
perience as an attorney, accountant and 
practitioner before the United States Treas- 
ury Department and Board of Tax Appeals, 
has done an excellent job. The heavy, tech- 
nical nature of the subject is made interest- 
ing as well as informative by the liberal use 
of model practice cases illustrating the va- 
rious stages of a tax proceeding. 

On a subject that is being given increased 
attention in books, Mr. Cochran has de- 
voted a considerable portion of the volume 
to legal and ethical tax reduction plans, and 
the pitfalls of illegality to be avoided. These 
problems are carefully analyzed and the 
solutions are supported by most recent au- 
thority at the time of publication. It may 
be noted here that the answer to Question 
M in the Estate Tax Quiz, which is another 
important feature of the work, is affected 
by two cases, decided since publication, on 
the valuation of securities for estate taxes. 


The Westminster Bank Through A 
Century 


T. E. GREGORY. Oxford University Press, Lon- 
don. 30s. 


These two volumes were written to cele- 
brate the centenary of the Westminster 
Bank. They succeed in describing what at 
times is a romantic account of the life and 
struggles involved in making this the out- 
standing institution that it is. 

The history of The Westminster reflects 
the conflict with the private bankers of Lon- 
don and the Bank of England for recogni- 
tion as a vital element in economic life. 
Principal among the objectives in this strug- 
gle was the “creation of a spirit of public 
service among the directors and officials of 
the banking system.” Much of the bank’s 


success in attaining its position of preemin- 
ence is attributed to the integrity of the 
personnel. 

Generally, works of this type make rather 
dull reading, but here is an exception be- 
cause of Professor Gregory’s pleasing 
style and the appealing nature of the 
story’s background. 

——— -—-() — —— —— 
Central and Local Finance in Ger- 
many and England 


Professor at Vassar College. 


$3.50. 


Mabel Newcomer, 
Columbia University Press. 


One of the leading problems in public 
finance today is the multiplicity of taxes re- 
sulting from the overlapping system of 
state, municipal, and federal taxation. It is 
in this connection that Professor New- 
comer’s analysis of central and local finance 
in Germany and England is of interest. The 
author points out that “Three distinct 
methods are available for the adjustment of 
revenues to the needs among the different 
jurisdictions covering the same geographic 
area: separation of sources, sharing of 
specific sources, and grants-in-aid.” It is 
with the latter two methods of transferring 
revenues from central to local treasuries 
that the author is primarily concerned, since 
in Germany “the distribution of revenues 
has been based almost exclusively on the 
principle of sharing fixed percentages of 
specific, centrally administered taxes,” while 
the English system “is based entirely on 
grants-in-aid, apportioned according to va- 
rious measures of need.” 

Two conclusions of the author are pertin- 
ent: 

“Centralization of the tax system is in- 
evitable, and if any important functions are 
to be retained by local governments they 
will be supported increasingly by central 
government funds. It is only a question of 
how far and how fast centrally adminis- 
tered taxes should replace independent local 
taxes; to what degree local independence 
must be sacrificed to efficiency and econ- 
omy; and whether once the transfer of rev- 
enues has been made the local governments 
will function better with grants-in-aid and 
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or shared taxes or with some combination 
of the two.” 

“It is apparent that there is no ideal solu- 
tion of the problem of reconciling a uniform 
tax system with local self-government, The 
two are inherently opposed. A uniform tax 
system must be a centralized tax system, 
and local self-government is meaningless 
unless adequate revenues are available to 
make nominal powers effective ... Ade- 
quate control can, of course, be maintained 
under such conditions, but as control in- 
creases, the flexibility, which is the princi- 
pal merit of local administraton, diminish- 
es; and an extensive system of controls may 
prove far more clumsy than direct central 
administration.” 

Reviewed by Dr. Jules Backman 


—_———0 


Wills 


THOMAS E. ATKINSON, Professor of Law, Uni- 
versity of Missouri. West Publishing Co., St. 
Paul, Minn. $5. 


This book was prepared primarily for 
use by law students, but it is at the same 
time of practical value in that it covers 
drafting and execution of wills, proce- 
dure of administration, and descent and 
distribution. No attempt has been made 
however to adequately discuss trusts or 
future interests. To keep the work with- 
in bounds these and other subjects, such 
as property, taxation, conflict of laws and 
insurance, are treated briefly. 

While books of this nature, purporting 
to analyze the law of the entire country 
and England to some extent, are of lim- 
ited value to anyone in a particular juris- 
diction, there is a sufficient number of 
citations for each state to form a fairly 
reliable body of authority. It may be well 
to re-emphasize one feature of the vol- 
ume—its treatment of practical problems. 


10) 


Law of Landlord and Tenant 
Edward Thompson Co. New York. 


This treatise on the New York law covers 
the entire field, with especially adequate 
treatment of problems under trusts. The 
three volumes are replete with authoritative 
citations of decisions and statutes, and the 
periodic cumulative supplement feature in- 
sures an up-to-date source of reference. 

There is occasional independent discussion 
of particularly controversial questions but 
its extent is limited by two factors: the im- 
practicability of devoting space to such an 
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endeavor, inherent in all works of this 
scope, and the dogmatic nature of the prin- 
ciples of the law of landlord and tenant, 
which is not conducive to analysis and 
argument. 

On the other hand, this type of book is 
perhaps more valuable to anyone seeking 
the answer to a specific problem. The’ de- 
tailed table of contents and index found in 
these volumes make this task an easy one. 

—_————$——_——_____ ' 


Procedure and Practice Before the 
United States Board of Tax Ap- 
peals 


Commerce Clearing House, Inc., 
New York. $2. 


Chicago and 


This is a handy manual detailing all the 
steps connected with appeals to the Board 
of Tax Appeals. It includes essential in- 
formation about: Technical Staff, practice 
by lawyers and accountants, Court Rules for 
Review, jurisdiction, petitions, answer and 
reply, Rules of Board, preparation for hear- 
ing, evidence, Code of Evidence of District 
of Columbia, procedure at the hearing, pro- 
cedure after the hearing, review of Board’s 
decision, Specimen Forms. The veteran 
practitioner as well as the novice will find 
this book invaluable for reference on many 
different points of the specialized BTA pro- 
cedure and practice. 
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Common Legal Principles 


FRANCIS W. MARSHALL, member of Ill. & 
Mass. Bars. Funk & Wagnalls Co., New York. 


These two volumes have stirred up a 
controversy in legal circles seldom equalled 
or unsurpassed. One legal periodical de- 
voted an entire article to a sharp criti- 
cism of the work and in its subsequent 
issues published numerous letters, a great 
majority of which were in accord with the 
author’s violent objections to these books. 

Perhaps these other reviewers have 
been captious. They may have demanded 
or expected too much. On the one hand 
they were led to look for too much by the 
extravagant claims contained in the “pros- 
pectus.” On the other hand, taken apart 
from the advertisements, the work is no 
more objectionable than many hornbooks 
which attempt to state the law but in so 
doing publish a conglomeration of prin- 
ciples culled from 48 states which are al- 
most wholly worthless in states other 
than the one in which the particular rule 
was laid down. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Lichliter, Jacksonville; 
Counsel, Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 


& Savings Bank 
INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 


Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphis 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Fawsett, Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 
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Fiduciary Decisions 


Accounting—Court—Business Losses 
Incurred by Executrix — Liability 
for Imprudent Conduct 


Wisconsin—Supreme Court 
Estate of Onstad, 271 N. W. 652. 


The testator, who operated a general store 
in a village, died insolvent in 1929. His 
wife, who was appointed executrix of his 
will, continued operating the store until 
1932, under a provision of the will to the 
effect that “it is my desire that my wife, 
Jennie, use her discretion as to continuing 
to conduct (the business) for the benefit of 
my estate.” The testator had made no 
profit from the store during the last few 
years of his life, and the operations of the 
executrix resulted in substantial losses, She 
made no inventory of the stock of goods on 
hand at the testator’s death, but mingled 
such stock with the new goods purchased 
by her. She made no application to the 
court for authority to delay the closing of 
the estate beyond the period fixed by 
statute, which is sixty days after the expira- 
tion of the time for filing claims. In her 
final account she claimed credit for losses 
sustained during her operation of the busi- 
ness. The county court held that she had 
acted with ordinary prudence and was en- 
titled to such credit. One creditor ap- 
pealed; the rest acceptea their dividends on 
the basis of the accounting as approved 
by the county court. 


HELD: Reversed. 

(1) As against non-assenting creditors, 
an authorization in the will to continue the 
conduct of the testator’s business does not 
protect the executrix unless she acts prud- 
ently. The trial court’s finding that she so 
acted cannot be sustained. Knowing that 
the business was barely paying expenses 
during the testator’s lifetime, and that her 
own operations were being conducted at a 
loss, she, nevertheless, conducted such oper- 
ations for three years, and mingled her own 
purchases of goods with those on hand at 
the testator’s death, so that the exact status 
of his assets as compared to his liabilities 
cannot now be ascertained. 

(2) Independent of the question of prud- 
ent operation, the failure of the executrix 


to close the estate within the time limited 
by statute, or to obtain permission from the 
court to delay such closing, subjects her to 
liability for all losses occurring as a result 
of the delay, which means all losses arising 
subsequent to the sixty-day period fixed by 
law for the closing of the estate. 

(3) But since all the creditors have ac- 
cepted their dividends except the one cred- 
itor who appealed, no new accounting is 
necessary; the executrix is simply ordered 
to pay the appealing creditor in full, since 
the amount of his claim is less than the 
amount that would be chargeable against 
the executrix if a new accounting were had. 

——_—__ 9. 
Assets—Administration — Debts of 

Bequeathed Business Payable Out 

of Business Rather Than Residue 


Province of Quebec—Superior Court 
Van der Bossche v. Charlebois et al, 74 S. C. 409. 


The testator bequeathed to particular leg- 
atees represented by the plaintiff “the busi- 
ness presently carried on by me in Mon- 
treal as merchant-tailor as a going concern 
in the state and condition in which the same 
may be found at the time of my death, and 
including my stock in trade, fixtures, book 
debts, moveable effects furnishing my said 
store, and all other assets belonging to the 
business.” In another provision of his will 
the testator directed that his debts and li- 
abilities should be paid by his executor “out 
of the residue of my estate.” At the date 
of his death, the testator was indebted to 
various persons for goods purchased and 
for other expenses of his business in a con- 
siderable sum. Article 884 of the Civil Code 
provides: 


“884. When a legacy by particular title com- 
prises a universality of assets and liabilities, as 
for example a certain succession, the legatee of 
such universality is held personally. and alone for 
the debts connected with it, without prejudice to 
the rights of the creditors against the heirs and 
universal legatees, or legatees by general title, 
who have their recourse against the particular 
legatee.” 


HELD: The bequest of the business as a 
going concern carries with it the debts at- 
taching thereto. The debts were therefore 
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not payable out of the residue, but by the 
particular legatees. 


—_————o 


Assets — Administration — Effect of 
Delinquency of Executors in Con- 
testing Claim 


Minnesota—Supreme Court 
Bell v. Jordan, ~71 NW 104. 


Bell, on December 29, 1924, conveyed cer- 
tain premises to Samuel M. Fink receiving 
as part of the purchase price a note for 
$50,000 secured by a purchase money mort- 
gage. The note was payable at the rate of 
$2,000 per annum on December 31 in each 
of the years 1929 to 1933, inclusive, and the 
remaining $40,000 on December 31, 1934. 
On December 29, 1924, Samuel M. Fink con- 
veyed the premises to Morris Fink, subject 
to the mortgage “which the party of the 
second part herein neither assumes nor 
agrees to pay.” On April 28, 1925, Morris 
Fink conveyed the premises to William A. 
Jordan and Walter Britton Jordan, Jr., the 
deed reciting that the conveyance was sub- 
ject to the mortgage, “which mortgage the 
purchasers hereby assume.” 

Walter Britton Jordan died in March 1927. 
Bell filed a claim in his estate reciting that 
by the deed of conveyance to him on Decem- 
ber 29, 1924, “said Morris Fink assumed 
and agreed to pay the note hereinbefore de- 
scribed” and that in their transaction with 
Morris Fink the Jordans had also assumed 
the note. No objection was made to the 
claim and it was allowed on December 5, 
1927. 

Bell thereafter received payment of 
everything due on the note except the $40,- 
000 due December 31, 1934. 


On October 29, 1935, the executors made 
a motion in probate court for an order va- 
cating the order allowing the claim, alleging 
that the assumption clause in the deed to 
the Jordans was not binding because their 
grantor had no personal liability on the 
note. As justification for their long delay 
the executors set up the falsity of the Bell 
proof of claim and lack of knowledge of the 
true facts. The probate court allowed the 
motion and its order was affirmed by the 
district court. Upon appeal to the Supreme 
Court the district court order was reversed. 


HELD: The Minnesota statutes limit the 
time within which relief may be granted 
where fraud or perjury, or both, can be 
shown. The motion of the executors was 
not made within the statutory period. The 
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probate court had jurisdiction over the par- 
ties and the subject matter. In principle 
there can be no distinction made between a 
case in which a defense is actually made, but 
proves unsuccessful, and one in which there 
is a total failure to defend. Bell had done 
nothing to prevent the executors from as- 
serting their defense. The statement in his 
claim was founded upon a written instru- 
ment which was a matter of public record, 
easily available if the executors chose to 
make an investigation. Moreover, the Jor- 
dans, and later the executors, had the advan- 
tage of legal services during all the years 
the matter was pending; an investigation 
of the true facts could have been made, if 
desired. The order of the probate court had 
remained in effect for seven years during 
which time the principal amount of the claim 
was reduced by $10,000. “Under such cir- 
cumstances any court would find it very 
difficult to discover any theory upon which 
respondents could lay claim to diligence *** 
equity aids the vigilant, not those who sleep 
upon their rights.” 


~ 0 


Assets — Administration — Future 
Rents As A Claim Against Estate 


Minnesota—Supreme Court 

In Re: Wishnick’s Estate 
Parry et al v. Wishnick’s Estate et al, 271 N. W. 
244, 


Lessors petitioned the probate court to 
extend the time for filing of their claim for 
future rentals. The petition was denied. 

HELD: There was no abuse of judicial 
discretion on the part of the probate court 
in denying the petition. Rent to accrue in 
the future under a lease for a term of years 
having the following clause: 


“It is mutually agreed that all the covenants, 
terms and conditions of this lease shall extend, ap- 
ply to and firmly bind the heirs, executors, ad- 
ministrators and assigns of the respective par- 
ties hereto as fully as the respective parties are 
themselves bound,”’ 


is not a proper claim to assert against the 
estate of a deceased lessee. 


————-0 
Estates Benefited by Moratorium 


By a recent decision by the Supreme Court 
of Alberta, estates as well as private debtors 
come within the operation of the 60-day 
moratorium declared by the government to 
prevent foreclosures. The case reversed a 
lower court ruling that only personal debt- 
ors were protected by the moratorium. 
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Assets—Administration — Right of 
Creditor to Reach Surplus Trust 
Income by Supplementary Proceed- 
ing 


New York—Court of Appeals 
Matter of Kaplan v. Peyser, 273 N. Y. 147. 


Under Section 684 of the New York Civil 
Practice Act, if the income of the beneficiary 
of a trust exceeds $12 per week, a judgment 
creditor may, by order, obtain a continuing 
levy of execution up to ten per cent. of such 
income. Section 793 of the Civil Practice 
Act provides in part: 


“Notwithstanding the provisions of sections six 
hundred and eighty-four and six hundred and 
eighty-five of this act, the court may order the 
judgment debtor to pay to the judgment creditor 
or apply on the judgment, in installments, such 
portion of his income, however, or whenever 
earned or acquired, after due regard for the rea- 
sonable requirements of the judgment debtor and 
his family, if dependent upon him, as well as any 
payments required to be made by the judgment 
debtor to other creditors under the aforesaid sec- 
tions six hundred and eighty-four and six hun- 
dred and eighty-five or prior order of a court 
hereunder. ***’’ 


The City Court of Mt. Vernon granted an 
order directing a judgment debtor to pay 
to a judgment creditor a sum of money from 
income received from a trust fund estab- 


lished by a third party. The order was af- 
firmed by the Appellate Division, Second 


Department. Upon appeal, by permission, 
to the Court of Appeals, order reversed. 

The court pointed out that Section 793 
is one of the sections contained in Article 
45 of the Civil Practice Act relating to pro- 
ceedings supplementary to judgment and 
that Section 792 of that act provides: 


“This article does not authorize the seizure 
of, or other interference with, any property which 
is expressly exempt by law from levy and sale 
by virtue of an execution; or any money, thing 
in action or other property held in trust for a 
judgment debtor, where the trust has been created 
by, or the fund so held in trust has proceeded 
from, a person other than the judgment debtor ;***. 


The court held that since the two sections 
were in the same article they must be read 
together and that Section 792, in effect, 
places a limitation upon the words “how- 
ever or whenever earned or acquired” con- 
tained in Section 793. 


ee) 


Receipts of football games of state uni- 
versities, it has been argued, are exempt 
from the Federal admissions tax because 
football as thus played is in the exercise of 
an essential governmental function. 
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Corporate Trust—Trustee—Right of 
Individual Bondholders Under 
Trust Indenture to Sue to Enforce 
Stockholders Liability Without 
Previous Demand on Trustee 


California—Supreme Court 
Dietzel v. Anger, 93 Cal. Dec. 225. 


Bondholders Committee holding all out- 
standing bonds under trust indenture 
brought this action against stockholders of 
issuing corporation to enforce their consti- 
tutional and statutory liability. Trust in- 
denture provided in substance that all rights 
of action under it were vested exclusively in 
trustee, and that no bondholder should have 
right to institute any suit or proceeding un- 
less prior written notice of default was given 
to trustee and unless holders of 25% of 
bonds made written request to trustee; trus- 
tee was appointed sales agent and attorney 
of bondholders to enforce liability of com- 
pany and/or its stockholders in respect of 
indenture and/or bonds issued thereunder. 
No previous demand had been made on 
trustee prior to bringing this action. Bond- 
holders contended they were real parties in 
interest and therefore entitled to sue. 

HELD: No previous demand having 
been made on trustee, plaintiff not entitled 
to sue. Restrictive provisions of trust in- 
denture valid on theory that they imposed 
condition precedent to exercise of right of 
any bondholder to sue individually. 


—————0 


Corporate Trust — Trustee — Voting 
Trusts—Removal of Trustees for 
Misappropriation of Trust Funds— 
Honesty of Purpose 


California—Supreme Court 
Moore v. Bowes, 93 Cal. Dec. 79. 


Plaintiffs were stockholders of a corpora- 
tion and had deposited their stock with trus- 
tees under voting trust agreement. Plaintiff 
sued on behalf of herself and all other bene- 
ficiaries for removal of two trustees, and in- 
junction restraining them from exercising 
powers enumerated under trust agreement, 
including power to appoint their successors. 
The trustees of the Voting Trust had elected 
themselves directors of the corporation and 
the Board employed two of their number 
to manage the property of the corporation. 
These managers withdrew $600. from the 
corporation funds, which they used for their 
own purposes. Subsequently, by vote of 
three of the directors and trustees, compen- 
sation of the two directors managing the 
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property was increased retroactively in or- 
der to cover the sums withdrawn by them. 

HELD: (1) Trustees are subject to re- 
moval whenever it appears that their pri- 
vate interests conflict with trust duties and 
when it also appears that trust property has 
been appropriated to their own use, whether 
or not they purported to act honestly under 
assumption that they would become entitled 
to it, and even though the money was re- 
turned when contrary proved to be the fact; 
(2) plaintiff was entitled to sue on behalf 
of herself and all other beneficiaries under 
section 182 C. C. P. Interest of the numer- 
ous beneficiaries under this trust was col- 
lective and not separate and therefore pre- 
sented appropriate case for application of 
exception to rule that all persons interested 
should be made parties; (3) Trial Court 
could conclude that power of the Trustees 
to nominate their successors was inconsis- 
tent with their removal and the purpose 
thereof, i.e., preservation of trust corpus, 
and under its equity jurisdiction could re- 
strain exercise of such power; (4) plaintiff 
was entitled to payment of its attorneys 
fees out of the trust. Defending directors 
not entitled to such fees, by reason of their 
misfeasance. 


————o 


Distriburion — Effect of Erroneous 
Basis of Provision in Will 


Oregon—Supreme Court 
Witham v. Witham, et al., March 23, 1937. 


Suit by plaintiff, Martha B. Witham, 
widow of Elvin Witham, deceased, against 
her son, George E. Witham, to set aside a 
deed held by him, dated July 6, 1932. 

Elvin Witham died in Benton county, 
Oregon, on January 26, 1935. At the time 
of his death he was the owner in fee simple 
of the real estate in question. Elvin With- 
am left a will, the substance of which is as 
follows: 

“Second: I do give, devise and bequeath 
unto my children Charles E. Witham and 
George E. Witham, the sum of One Dollar 
($1.00) each. I make no larger devises or 
bequests to my said sons for the reason that 
I have heretofore transferred and conveyed 
to each of my said sons certain parcels of 
my real property which I consider their fair 
proportion of my estate. 

“Third. All of the rest ... of my prop- 
erty,...Ido give...unto my beloved wife, 
Martha B. Witham.” 

The deed involved was signed and ac- 
knowledged by Elvin Witham and his wife, 


the plaintiff. The deed was taken by Elvin 
Witham and deposited in his strong box 
which he kept in his house, and it remained 
there until after his death, when the plain- 
tiff handed the same to defendant George 
E. Witham and it was thereafter recorded. 

Defendants contend that, on account of 
the language used in the second clause of 
the will, the deed was practically made a 
part of the will, and prevents the real es- 
tate described from passing according to 
the terms of the will in the third clause 
thereof. The record shows that Elvin 
Witham, the testator, in his will recited er- 
roneously that he had conveyed property 
which in fact had not been conveyed, and 
the property was still at his disposal at the 
time of his death. Therefore it passed un- 
der the general residuary clause to the bene- 
ficiary and did not descend as by intestacy: 

HELD: Decree for plaintiff affirmed. 

The intention of the testator to incorpo- 
rate into a will a paper or document must 
clearly appear from the will, and there must 
be an actual reference, parol evidence not 
being admissible to identify the document 
referred to, where a will attempts to incor- 
porate the contents of an extrinsic docu- 
ment without identifying it in a clear, ex- 
plicit and unambiguous manner. 

The deed in question was found in the 
possession of Elvin Witham, the purported 
grantor, at the time of his death; therefore 
a presumption arises that it was never de- 
livered. The burden of proving delivery is 
on the party claiming under the deed, and 
clear proof is required. A declaration of 
intention to make a gift or that a gift has 
been made is not sufficient in itself to prove 
a valid delivery, under the great weight of 
modern authority. 


———— 


Distribution — Right of Residuary 
— to Demand Real Estate in 
in 


Iowa—Supreme Court 
In re Doherty’s Estate, 271 N. W. 609 


The testator made certain general be- 
quests in his will and left the residue of his 
estate to the Catholic Church of Grand 
Mound, Iowa. The will provided that the 
executor should sell and dispose of all prop- 
erty, real and personal, and convert the 
same into cash and pay from the proceeds 
thereof the legacies. The executor pro- 
ceeded, under the authority given by the 
will, to sell a forty acre tract of land to one 
Boysen, subject to the approval of the 
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Court; the approval of the Court was ob- 
tained in an ex-party hearing and deed was 
issued to Boysen. Then the residuary 
legatee filed an application in the probate 
proceedings to have the deed and order ap- 
proving the same set aside on the ground 
that the personal estate left by the testator 
was more than sufficient to pay all debts 
and specific legacies and that as residuary 
legatee it elected to take the real estate in 
kind, rather than in cash. The application 
asked that the purchaser, Boysen, be made 
a party and the court entered an ex-party 
order joining Boysen as a party to the pro- 
ceedings. The latter appeared and moved 
that his name be stricken. 

HELD: (1) Equity has sole jurisdiction 
to determine the validity of the probate 
deed, 

(2) The order of the Probate Court ap- 
proving the sale, since made ex-party, is 
not final in probate and not binding on the 
residuary legatee in equity. It did not need 
to be set aside in probate before the resi- 
duary legatee could proceed in equity. 


eee 


Economic and Financial — Invest- 
ments — Law Governing Foreign 
Loan Contract of a Sovereign State 


Great Britain—House Of Lords 


The King v. International Trustee for the Pro- 
tection of Bondholders A. G. (1937) Weekly Notes 
139. 


The respondents, as owners of a $1,000. 
bond issued in the United States by the Brit- 
ish Government, and made payable in gold 
coin, sought by petition of right in the Eng- 
lish courts to have the question determined 
whether the British Government could dis- 
charge its obligations under the ‘bond by 
making payment in depreciated dollars in 
compliance with United States federal law, 
or whether it must pay such a number of 
depreciated dollars as would equal in value 
the number of dollars of the standard speci- 
fied in the bond. 

HELD: A Government might expressly 
agree to be bound by a foreign law, or such 
an intention might be inferred from the cir- 
cumstances. As all the circumstances here 
pointed to American law as the proper law 
of the contract, the 1933 Joint Resolution of 
Congress applied and had the effect of re- 
quiring the obligations under the bond to 
be discharged upon payment of dollar for 
dollar of the nominal amount. 

Reported by T. D'Arcy Leonard, Editor for 

Ontario. 
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Guardianship — Savings Account As 
Proper Investment 


Maine—Supreme Court 


Hines v. Edmund J. Ayotte, Guardian of Walter 
J. Ayotte, 189 Atl. 835. 


Appeal from decree allowing eleventh ac- 
count of Guardian. Guardian had received 
and accounted for funds of his ward from 
a time prior to April, 1921 to June, 1933. 
From first to ninth account filed January 
10, 1934, the Guardian reported as on de- 
posit in the interest-bearing Savings De- 
partment of Van Buren Trust Company, an 
annually increasing amount which finally 
reached the sum of $12,125.56, the amount 
reported in the ninth and tenth account as 
“tied up” in the Trust Company then closed. 
In his eleventh account he included a prayer 
explaining that his claim for this amount 
had been disallowed as a priority by the 
Commissioners in charge of the closed Trust 
Company, and asking that he be allowed to 
charge off said amount, be relieved of re- 
sponsibility, and take a loss of the amount. 
A decree as prayed for was entered and 
appellant duly appealed. 


HELD: Affirmed. The true rule, ex- 
pressed by a unanimity of both federal and 
state authorities is well stated in 12 R. C. L., 
Page 1131: “No duty is more clearly im- 
posed by the very nature and purpose of a 
guardianship than to invest the ward’s 
funds in such manner as to produce an in- 
come, and unless the statute expressly re- 
quires it, the guardian can make such invest- 
ments without an order of court *** In 
making investments the guardian must act 
in absolute good faith, and with reasonable 
diligence to insure the safety of the invest- 
ment.” “*** Only such care as may be ex- 
pected from honest and faithful men of 
reasonable intelligence should be required.” 


The Court quoted a part of R. S. of Maine, 
1930, Chapter 57, sections 89, 90 which pro- 
vides that Trust Companies or any Banks 
soliciting savings deposits shall segregate 
assets at least equal to the aggregate 
amount of such deposits and such assets so 
segregated are to be held as security and 
in payment of such deposits, and went on to 
say that in reliance upon this and the sur- 
veillance of the state department of bank- 
ing, the guardian was justified in consider- 
ing his deposit of his ward’s funds a safe 
investment. 


The court also overruled exception to the 


admission of testimony and exhibits relative 
to correspondence between the respondent 
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and the appellant in reference to other in- 
vestment of the funds in the Trust Com- 
pany before the closing and held the testi- 
mony and exhibits clearly admissible as 
bearing on the good faith of the guardian, 
specific reference being had to a letter re- 
ceived by the guardian fourteen months be- 
fore the bank closed and concluding with 
the following paragraph: “It is, of course, 
considered a proper investment to leave the 
money in the savings bank, provided the 
bank is considered safe and sound.” This 
letter was signed by the acting regional 
attorney. 


ee , 


Investments—Liability of Corporate 
Administrator for Interest on Es- 
tate Funds Deposited in its Bank- 
ing Department on Commercial 
Account 


California—District Court of Appeal 
(Hearing in Supreme Court denied) 
Estate of Edwards, 88 Cal. App. Dec. 70 


Corporate administrator with will an- 
nexed of estate of some $238,000, acting 
with individual co-executor, deposited estate 
funds, found to be at all times during course 
of administration in excess of $29,000, in 
commercial account in its banking depart- 
ment. Lower court found administrator 
had reasonable grounds to believe that 
funds would be held during period in which 
they would presumably earn interest if held 
in savings deposit and that $2000 would 
have been reasonable sum to retain in com- 
mercial account. 

HELD: Decree surcharging corporate 
administrator’s account with savings bank 
interest on $27,000, affirmed. Regarding 
finding of lower court as to whether admin- 
istrator had breached its duty as question 
of fact, court refused on that ground to 
consider appellant bank’s argument that 
under Estate of McQueen of Cal. 584.: First 
National Bank v. Weaver, 225 Ala. 160, and 
other authorities, administrator’s discretion 
exercised in good faith as to placing funds 
in interest bearing account will not be dis- 
turbed by court. 

0 


Today women own one-fourth to one- 


third of all of our American industries 
and they comprise from 30 to 55 per cent 
of the stockholders of our large corpora- 
tions. They are beneficiaries of 80 per 
cent of the life insurance written, which 
totals over $100,000,000,000. 
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Investment Powers — Stocks Held 
Proper Investments for Trust 
Funds Where No Restriction to 
“Securities Recognized by Law” 


Connecticut—Supreme Court 
City Bank Farmers Trust Co. v. Lewis, 122 Conn. 
384, 


The testator created a trust of the residue 
of his estate and authorized his trustees to 
invest “in bonds, secured by first mortgages 
upon real estate, or in first mortgage bonds 
of any railroad or other corporation in the 
United States paying dividends on its stock 
or in such other securities besides those 
recognized by law as they may consider 
safe, without any restriction whatsoever...” 

The question presented was whether the 
term “securities” was used in its general 
sense and included common stocks, or was 
used in a restricted sense to connote only 
such promises for payment as are secured 
by a pledge of collateral. 

HELD: 1. The lexicographical definition 
of “security,” in the sense here involved, is 
“an evidence of debt or of property, as a 
bond, stock certificate, or other instrument, 
etc.; a document giving the holder the right 
to demand and receive property not in his 
possession.” 

2. In the general usage of speech em- 
ployed by men of business affairs, the word 
“securities” is used in its widest sense to 
describe the broad class of financial invest- 
ments. As so employed it imports the in- 
clusion of stocks—common and preferred— 
as well as secured investments, 
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Jurisdiction — Declaratory Relief — 
Necessity of Joining All Parties In- 
terested in Suit to Establish Rights 
Under Trust 


California—District Court of Appeal 
Smith v. Bank of California, 88 Cal. App. Dec. 


825. 


Testatrix left surviving a daughter Cora 
and three sons, J. R., Sidney and Felix, also 
certain grandchildren. Residue of estate 
devised in trust, income to testatrix’ chil- 
dren during their lives and upon their de- 
cease, income to their issue or in default 
of issue of any child, then to testatrix’ law- 
ful issue per stirpes; trust to terminate on 
death of survivor of testatrix’ children and 
corpus distributed to testatrix’ issue per 
stirpes. Present action brought by minor 
daughter of Sidney, who was still living, to 
establish a right to portion of income of 
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trust estate contingent on surviving her 
father. Complaint alleged controversy be- 
tween plaintiff and defendants as to wheth- 
er plaintiff is a beneficiary, evidently de- 
pending upon question as to plaintiff’s legit- 
imacy. Children of Felix and Cora not 
joined as defendants. Judgment for plain- 
tiff establishing her rights as contingent 
beneficiary reversed on trustees’ appeal. 


HELD: Parties not joined would have 
interest in questioning plaintiff’s legitimacy 
and would not be bound by present adjudi- 
cation. Trustees entitled to protection 
against further litigation and to have rights 
of all persons interested in trust estate 
finally determined. 


ee 


Living Trusts—Construction of Sav- 
ings Deposit As Trust Rather Than 
Debtor—Creditor Relationship 


United States—District Court for the District of 
Maine 


Affirmed without opinion by the Circuit Court of 
Appeals 


Taylor v. Picher, Receiver, Peoples-Ticonic Na- 
tional Bank, 13 Federal Supplement 857. 


In 1918, the Kennebec Trust Company of 
Waterville, Maine received $5000.00 to be 
used for the benefit of the plaintiff, then a 
minor and unmarried. A written instru- 
ment entitled “declaration of trust” was 
signed and sealed by the plaintiff, also by 
her then guardian, and by the Kennebec 
Trust Company as Trustee, being all of the 
parties interested. 


The trust provided for the payment, on 
regular interest days, of semi-annual sums 
equal to 2% of the trust res in the hands 
of the bank, this to be in lieu of payment 
of interest on the trust fund. There were 
also provisions for the payment of further 
sums from the principal of the trust at the 
discretion of the trustee or of the trustee 
and the guardian. Upon the death of the 
plaintiff the trust was to terminate and pro- 
vision was made for final distribution of 
the trust fund. 


The Kennebec Trust Company deposited 
the fund in its savings department as per- 
mitted by law, and the fund was used in 
accordance with the terms of the trust un- 
til 1926, when, by agreement of all parties, 
the Peoples National Bank, later Peoples- 
Ticonic National Bank, was substituted as 
Trustee. The Peoples National Bank hav- 
ing received the fund, then less than $5000.- 
00, opened an account as Trustee with the 
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plaintiff, under her maiden name, Mildred 
Verne Mitchell, in its savings department. 
In 1932, when the Trust Fund was $3,618.00, 
a savings book was issued entitled “Mildred 
Verne Mitchell, Peoples National Bank, 
Trustee, in account with Peoples-Ticonic 
National Bank Savings Department.’ The 
plaintiff never had possession of the bank 
book, but did see it from time to time as 
she drew the allowances provided for. 


This Trust, like all others of which the 
bank was Trustee, was listed as such by the 
bank at its closing, and the securities which 
were set aside by the bank to protect trust 
funds, as required by 12 U. S. C. A., Section 
248 (k), were at the closing and still are, 
sufficient to pay all trust funds in full, in- 
cluding the one in question. 


Defendant waives all questions except 
whether the relationship between plaintiff 
and bank at time of closing was that of 
debtor and creditor or that of trustee and 
cestui que trust. 


HELD: Whether a deposit is a general 
or special deposit depends entirely upon the 
intention and understanding of the parties. 
That all the parties intended and under- 
stood that this was to be a trust fund was 
clearly shown from the facts, down to the 
closing of the bank, when the fund was still 
listed as a trust fund and secured as such. 


That the fund was not a general deposit 
was shown by the terms of the “declaration 
of trust” when the money was turned over, 
in that payments in excess of certain small 
amounts were to be made in the discretion 
of the trustee or of the trustee and guardian 
when a guardian existed. 


The court found all the essential elements 
of a trust, but found lacking the essential 
element of a general deposit, that the fund 
should be payable on demand. 


Defendant urged that payment of. inter- 
est and the fact of no compensation to the 
trustee substantiated its contention of a 
debtor-creditor relationship and the court 
agreed that such was evidence that title to 
the money had passed, but not conclusive, 
for the other facts in the case showed so 
clearly the intention of all parties that a 
trust should be created, that any presump- 
tion created by payment of interest or the 
fact of no remuneration to the trustee, was 
rebutted. 


Plaintiff was given a decree based upon 
the fund referred to being a trust fund. 
Reported by Carroll S. Chaplin, editor for Maine. 
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Living Trusts—Effect of Termination 
of One Trust On Others Estab- 
lished In Consideration of Each 
Other 


Tennessee—Court of Appeals 
(Certiorari denied by Supreme Court) 


Farrell v. Third National Bank in Nashville, 101 
S. W. (2d), 158. 


J. O. Cheek, Sr., set up a trust in favor 
of his nine children. In November, 1928, 
the trust was terminated as to all but two 
of the sons, in accordance with the terms of 
the trust instrument. 

On December 6, 1928, the seven children 
who had received their money—Mrs. Ritchie 
Cheek Farrell and her six brothers—estab- 
lished seven separate trusts, amounting to 
about $1,000,000.00 each. The seven trusts 
were substantially the same, as far as their 
terms and provisions are concerned. Mrs. 
Farrell and three of her brothers named a 
New York bank as trustee; the other three 
brothers named a Tennessee trust company 
as trustee. The trusts each provided that 
they would continue until twenty years af- 
ter the death of the latest survivor of the 
settlor’s lineal descendants, living at the 
time of her death. Also they contained a 
provision that in the event of the death of 
the settlor, leaving no child or issue living, 
the income from the corpus would be paid 
to such settlor’s brothers (and/or sister) or 
issue, per stirpes. There was also a specific 
provision in each of the trusts that they 
were executed in consideration of the execu- 
tion of the other six similar trusts. 


At the time of the execution of the trusts, 
Frank Cheek, one of the brothers, was a 
resident of New York. He filed suit in the 
New York courts demanding that the trustee 
surrender to him the corpus of the trust he 
had created on the ground that New York 
law applied, and under this law the trust 
violated the rule against perpetuities. A 
decree terminating the trust was entered 
and was not appealed from. All interested 
persons had been made parties to this suit. 

The present suit was then instituted by 
Mrs. Farrell against Third National Bank, 
successor trustee, to terminate the trust she 
had created and recover the corpus held in 
the trust. The Chancery Court entered a 
decree terminating this trust and granting 
to the complainant the relief sought. 

HELD: Affirmed. 

(1) The judgment of the New York court, 
revoking Frank L. Cheek’s trust, was final. 
To this extent there was a failure of con- 
sideration. A partial failure of considera- 
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tion will justify a rescission or cancellation 
of an obligation in equity if the contract is 
entire and the consideration therefore not 
apportionable. The Court observed that 
there was no doubt that the revocation of 
Frank L. Cheek’s trust materially affected 
the whole trust arrangement; and where one 
of the parties to a contract refuses to per- 
form his agreement as a whole, this gives 
the other party the option to rescind the 
entire contract. 


(2) The insistence that Mrs. Farrell should 
have brought suit for specific performance 
against Frank L. Cheek was overruled on 
the ground that “she had the right of elec- 
tion of remedies which cannot be controlled 
by the defendants.” 


ot 


Living Trusts—Revocation — Trans- 
fer of Assets in Statu Quo to 


Settlor—Liquidity of Investments 


New Jersey—Court of Errors and Appeals 
Trenton Banking Co. v. Howard, 187 Atl. 575, Af- 
firming 187 Atl. 569 (Court of Chancery). 


Howard entered into a trust agreement 
with the bank under which she paid over 
$15,000. to be invested and reinvested in 
legal securities, the income to be paid to 
her during her life and the corpus to her 
legal representative, etc. at her death. She 
reserved the right to add to or decrease the 
funds. The bank invested $12,000 in a bond 
and mortgage and the settlor demanded that 
the trust fund be reduced by $10,000., and 
that the amount be paid to her in cash. The 
bank refused. 

HELD: 1. The reserved power to de- 
crease the funds included the power to re- 
voke the trust in whole or in part. 


2. The right to decrease the fund referred 
to the trust fund in, and as affected by, the 
condition in which it existed at the time 
the right to decrease was exercised and did 
not confer the right to receive cash instead 
of securities. 


3. The trust agreement did not mean that 
the trustee was to keep the fund invested in 
such liquid securities as would at all times 
be susceptible of being turned immediately 
into cash. 


4. Testimony as to conversations between 
the settlor and bank officers could not be 
received to vary the terms of the trust 
agreement. 


5. There was no relationship of trust and 


confidence prior to the execution of the trust 
agreement. 
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6. The bank’s trust officer had no author- 
ity to state for the bank its understanding 
of the trust agreement. 

7. Decree that the bank shall execute and 
deliver to the settlor instruments transfer- 
ing the trust assets to her and upon so do- 
ing that it be discharged of the trust. 

———————— 9 


Powers—Appointment — Exercise of 
Limited Power by Trust Instead of 
Outright Bequest 


Massachusetts—Supreme Judicial Court 


Old Colony Trust Co. v. Richardson, 1937 A. S. 
433—Mar. 31, 1937. 


Petition by a trustee for instructions. By 
the will the testator’s wife was to have the 
income of the residue for life, with power 
to use the principal. On her death what re- 
mained should go to such persons and in 
such manner and amounts as she might by 
will appoint; provided that at least half 
be given to a daughter, A, and in 
default of appointment the whole was 
to go to A. By her will the wife exer- 
cised the power and bequeathed the entire 
estate to the petitioner in trust to pay half 
the income to A, and on her death to a 
granddaughter, B, or her issue, and if none, 
her half of the principal to a charity. The 
other half of the income was to go to B and 
on her death to her issue, and if none, to A, 
and the principal ultimately to charity. 

HELD: The power was clearly improp- 
erly exercised in that one half should have 
been given to A outright, and she was en- 
titled to receive it free of all trust. This, 
however, did not render the whole appoint- 
ment void, since the requirement to appoint 
one-half to A was merely a limitation on 
the wife’s power, not a condition of its exer- 
cise. In this case the valid and invalid por- 
tions of the appointment could be separated 
without destroying the wife’s scheme of dis- 
tribution. The result would be that one- 
half the principal of the trust fund would 
go to A in accordance with the limitations 
of the power, while the other half would 
be held in trust for B in accordance with the 
wife’s will. The Court did not determine 
whether or not A would take any interest 
in the other half if B died without issue. 

—_————$—$ 

Seventy per cent. of the nation’s pri- 
vate wealth is owned by women, and 
eventually, under present tendencies, all 
of it will be so owned, asserted Ralph B. 
Wilson, vice president of Babson’s Re- 
ports, Inc., addressing the Massachusetts 
Association of Savings Bank Women. 
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Real Property—Devise of Real Es- 
tate Now Owned is Specific 


Massachusetts—Supreme Judicial Court 
Kaplan v. Leader, 1937 A. S. 473—April 1, 1937. 


Testator devised to his four sons “all my 
real estate now had by me wheresoever the 
same may be located.” There was also a 
general residuary clause. 

HELD: This was a specific devise, and 
did not abate to make up a shortage of gen- 
eral assets with which to pay pecuniary 
bequests. To be specific a gift need not 
describe the property minutely, but may do 
so in general terms. A gift of either real 
or personal property, if it means all prop- 
erty of that class the testator may have at 
his death, is as a rule general; but a gift 
of all property of that class which the testa- 
tor has at the time of making the will is 
ordinarily specific. 

————0 


Real Property—Executor Not Con- 
cerned with Real Estate Unless He 
Has Power of Sale or License to 
Sell from Court 


Massachusetts—Supreme Judicial Court 
Patrick v. Dunbar, 1937 A. S. 361—Mar. 30, 1937. 


In a previous decision (Patrick v. Dunbar, 
1936 A. S. 779) it was held that execution 
could not issue on a judgment if a certified 
copy of a representation in insolvency was 
filed in the Clerk’s office before the execu- 
tion issued. Notwithstanding, however, 
that such a copy was filed, the clerk issued 
an execution in this case and the judgment 
creditor levied on some real estate of the 
deceased. 

HELD: The execution was void and so 
was any sale made under it, even to a bona 
fide purchaser. Such a sale could be attack- 
ed collaterally. 

It further appeared that the sale only par- 
tially satisfied the execution, which was re- 
turned to Court and an “alias” issued for 
the balance. On motion of the executor the 
trial judge entered an order declaring the 
“alias” void, but refused to annul the orig- 
inal execution. The Executor appealed. 

HELD: Appeal dismissed. The original 
execution had wholly spent itself in the void 
levy, and could do no further harm. It in- 
volved only real estate, and the executor as 
such had nothing to do with the real estate 
having no power of sale under the will or a 
license from the court. The mere fact that 
the estate had been represented insolvent 
gave him no standing as to the real estate. 
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In the earlier case he had a standing be- 
cause the execution might have been levied 
on personal property and interfere with his 
administration. 

ee 


Real Property—Subdivision Trusts— 


Nature of Beneficiary’s Interest as 
Real or Personal Property 


California—District Court of Appeal 
Bank of America N. T. & S. A. v. Sparr Realty 
Corporation, 89 Cal. App. Dec. 59. 


Sparr deeded real estate to plaintiff 
bank’s predecessor under various declara- 
tions of trust to subdivide and sell and ap- 
ply proceeds to expenses of trust and pay- 
ment of liens on property, surplus to go to 
Sparr and his assignee, Sparr Realty Corpo- 
ration, sales prices to be designated by trus- 
tor, with certain minimum prices specified. 
Sparr Realty Corporation assigned benefi- 
cial interest under trust to plaintiff bank to 
secure notes, assignments providing that in 
case of default, sale of beneficial interests 
be made as personal property. Plaintiff, 
after selling beneficial interests in manner 
provided in assignments, brought present 
action to recover deficiency judgment 
against Sparr Realty Corporation as maker 
and Sparr as guarantor. Judgment for 
plaintiff affirmed. 

HELD: (1) Trusts effected conversion 
from real estate to personalty. Court points 
out that no provision was made for retrans- 
ferring any property to trustor. No par- 
ticular emphasis is laid on fact that only 
one trust contained provision that beneficial 
interest is personalty. 

(2) Court seemed disposed to give effect 
to form of assignment of beneficial interest 
to bank, which showed parties intended to 
treat beneficial interests as pledge. 


ed 0 os 


Regulation — Legal — Illinois Trust 
Companies Act Valid as Applied to 
Banks 


Illinois—Appellate Court 
Barrett v. Reuter, 289 Ill. App. 221, decided March 
15, 1937. 


This was a suit by the auditor of public 
accounts to foreclose a trust deed which 
a bank, prior to its insolvency, deposited 
with the auditor in qualifying as a trust 
company under the Trust Companies Act. 
Defendants claimed a right to set off a 
deposit in the bank against the amount 
due on the note secured by the trust deed, 
on the theory that the deposit of the trust 


deed and note was illegal. In support of 
such theory they argued that the Trust 
Companies Act was inapplicable to banks; 
that if it was applicable to banks, it was 
unconstitutional because not approved at 
a referendum; and that if both applicable 
to banks and constitutional the deposit 
was nevertheless illegal because made out 
of assets of the bank which were not a 
part of its surplus. The Superior Court 
held the Act unconstitutional. 

HELD: Reversed. The various provi- 
sions of the Trust Companies Act and also 
provisions of the Banking Act plainly 
show that the Trust Companies Act was 
intended to apply to banks, and that it is 
not the kind of statute required to be 
submitted to the people under the provi- 
sion of the Illinois Constitution requiring 
acts authorizing or creating corporations 
with banking powers and amendments to 
such acts to be approved by the people 
before becoming effective. In answer to 
another contention, it was held that the 
deposit with the auditor is not for the 
benefit of all the creditors of the bank, 
but only for those to whom the bank has 
become indebted by reason of its trust 
company activities. 

NOTE: The lower court report on this 
case appeared in the February 1937 issue 
at page 259. The reversal was there pre- 
dicted. 

Counsel for defendants have not as yet 
decided as to whether an attempt will be 
made to take the case to the Supreme 


Court. 
es Os 


Taxation—Estate—Double Domicile 
—Federal Interpleader Act 


United States—Circuit Court of Appeals, 
First Circuit 
Long v. Worcester County Trust Co. (Estate of 
Hunt), decided March 15, 1937. 


The decision of the District Court for 
Massachusetts in this case is reported in 62 
Trust Companies Magazine 675 (June 1936) 
That court upheld the right of the executor, 
under the Federal Interpleader Act of 1936, 
to cite in the tax officials of Massachusetts 
and California, both claiming the decedent 
as a resident. A writ of certiorari was 
denied by the Supreme Court in October 
1936. 

HELD: Decree of the District Court re- 
versed on the ground that neither under the 
Constitution nor under the Interpleader 
Statute was there any such right of inter- 
pleader as was sustained by the lower court. 
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Taxation—Estate — Irrevocable Liv- 
ing Trust as Transfer to Take Ef- 
fect on Death—Retroactive Appli- 
cation of Statute 


United States Board of Tax Appeals 


Pearl W. Dahl, Executrix of the Estate of Chester 
T. Dahl, v. Commissioner, Docket No. 81962, 
decided January 19, 1937. 


Section 302 (c) of the United States Rev- 
enue Act of 1926 relating to the determina- 
tion of gross estate reads in part as follows: 


“To the extent of any interest therein of which 
the decedent has at any time made a transfer, by 
trust or otherwise, in contemplation of or intended 
to take effect in possession or enjoyment at or 
after his death, except in case of a bona fide sale 
for an adequate and full consideration in money 
or money’s worth ***” 


This section of the Revenue Act was 
amended by joint resolution approved at 
10:30 p.m., Washington time, March 3, 1931, 
and by Section 803 (a) of the Revenue Act 
of 1932, which amendments indicate that 
any property conveyed after the date of said 
amendments in which the donor or settlor 
retained for his life, or any period not end- 
ing before his death, the possession or en- 
joyment of, or the income from, the prop- 
erty, the right to designate the person who 
shall possess or enjoy the property or in- 
come therefrom, is to be included as a part 
of the gross estate of the decedent upon his 
death. 

On December 16, 1929, Chester T. Dahl 
created an irrevocable trust and transferred 
a large quantity of stocks, bonds, and other 
securities to the trustee providing that the 
income should be paid to him for life and 
thereafter to named beneficiaries and the 
corpus of the trust finally distributed to 
named persons. The trust was not created 
in contemplation of death. At the time of 
the creation of the trust there was no pro- 
vision of law requiring the property trans- 
ferred to be included in the gross estate. 
He died on May 24, 1933, and the question 
arose as to whether the corpus of the fund 
was a part of his gross estate for estate tax 
purposes under the provisions of Section 
803 (a) of the Revenue Act. 


HELD: The principal of the trust did 
not constitute a part of the gross estate of 
the decedent. The accrued income on this 
trust on the date of the death of decedent, 
however, is a part of his gross estate. In 
its opinion, the Board said: 

Article 18 of Regulations 80, promulgated Nov- 


ember 7, 1934, provides that a transfer of the 
character of that made by the decedent on Decem- 
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ber 16, 1929, if made subsequent to September 8, 
1916, is taxable, unless the transfer was made 
prior to 10:30 p.m., eastern standard time, March 
31, 1931, and the decedent died prior to 5 p.m., 
eastern standard time, June 6, 1932, It is under 
the authority of the law as construed by the above 
entitled regulations that the respondent included 
in the gross estate of the decedent the value of 
the principal and accrued income of the transferred 
property at the date of the death of the decedent. 
In the light of the legislative history of the amend- 
ments made to section 302 (c) of the Revenue Act 
of 1926 by Joint Resolution 529 of March 3, 1931 
and by section 803 of the Revenue Act of 1932, 
we are of the opinion that it was not the intention 
of Congress that the amendments made were to 
be effective prior to the dates when they were 
made. If the transfer involved in this proceeding 
had been made after the effective date of Joint 
Resolution 529, March 3, 1931, 10:30 p.m. there 
could be no question but that the value of the 
transferred property should be included in the 
gross estate of the decedent; for there appears to 
be no doubt that a transfer of the character of 
that here involved made after the effective date of 
the joint resolution should be included in the 
gross estate.”” *** 

“In view of the language used by the Committee 
of Congress in their reports setting forth the rea- 
sons for the enactment of section 803 of the Rev- 
enue Act of 1932, it must be assumed that they 
were fully aware of the decisions of the Supreme 
Court bearing upon the retrospective operation of 
the estate tax laws, and that the amendments made 
to section 302 (c) of the Revenue Act of 1926 
were to be applied prospectively only.’’ 
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Taxation—Gift—Transfer in Trust— 
Effect of Reservation of Power to 
Change Beneficiary 


U. S. District Court—Southern District of N. Y. 


Hesslein v. Hoey, decided Jan. 25, 1937. (Not yet 
officially reported.) 


The plaintiff in 1935 transferred certain 
stock in trust for the benefit of certain 
designated beneficiaries, reserving to him- 
self, however, the power during his lifetime 
to modify or alter the trust agreement and 
the trusts thereby created, including the 
power to change the beneficiaries of the in- 
come and principal thereof and to increase 
or decrease their beneficial interest, but 
specifically providing that he should have no 
power to so alter or amend the agreement 
or the trusts as to increase, directly or in- 
directly, his own interest or that of his es- 
tate in the income or the principal of the 
trusts. 


In this action to recover the gift tax the 
defendant moved to dismiss the complaint. 


HELD: Motion denied. The decision 
was based upon the court’s interpetation of 
Burnet v. Guggenheim, 288 U. S. 280, and 
Porter v. Commissioner, 288 U. S. 436. The 
court pointed out that a similar power to 
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change the interests of beneficiaries had 
been held in the Porter case to constitute 
sufficient dominion over the property to jus- 
tify the inclusion of the property in the 
settlor’s estate for estate tax purposes, and 
reasoned that the same power would pre- 
vent the completion of a gift to the benefi- 
ciaries of the trusts so long as the power 
remained outstanding. 
It is understood that an appeal is being 
taken to the Circuit Court of Appeals. 
Reported by David Kelly, editor for New York. 
—_——$_— 


Taxation—Inheritance — Validity of 
Tax Imposed on Property of Non- 
Resident Decedent 


Province of Quebec—Superior Court 
The King v. Sanner et al and Bank of Montreal, 
74 8. C. 42. 


A United States citizen died in Butte 
City, Montana, where he had his domicile. 
His estate included bonds of the Province 
of Ontario, of the Canadian National Rail- 
way Company and of the Harbour Commis- 
sion of Montreal, as well as money, all in 
the possession of the Bank of Montreal as 
agent and depositary. The bonds were 
bearer bonds and it was admitted that they 
were specialties. The money was payable 
at the head office of the bank in Montreal, 
Quebec. The defendant contended that the 
Quebec Succession Duties Act did not con- 
stitute a tax on property but on persons 
and that insofar as the Act purported to 
impose a tax on persons domiciled outside 
the Province it was ultra vires as exceeding 
the Province’s power under the constitution 
(British North America Act, 1867, s. 92 (2). 

HELD: (1) The Act in reality imposed 
a tax on property (Lamarche v. Bleau (1936) 
S. C. R. 198; The King v. National Trust 
Co. Ltd. (1933) S. C. R. 670). 

(2) The bonds and money are moveable 
property (articles 387 and 397 of the Civil 
Code) actually situate in the Province (sec- 
tion 5 of the Act; Rex v. Levitt (1912) A.C. 
212 and other cases cited) and are therefore 
subject to tax under section 3 of the Act. 

ee 


Wills—Probate—Proof Necessary to 
Show Wills Were Reciprocal 


Oregon—Supreme Court 
Ridders et al., v. Lena Ridders, decided March 
23, 1937. 


On October 18, 1921, Mary Ridders, Lena 
Ridders and Frank Ridders, all unmarried, 
executed their last wills and testaments. 
These wills were executed at the same time, 


TRUST COMPANIES 


at the same place, all drawn by the same 
attorney, with the same witnesses, and, 
while not identical, were quite similar in 
purport, and bequeathed the bulk of each 
one’s property to the others or to the sur- 
vivors or survivor. Each will was complete 
in itself and made no reference to the oth- 
ers. 

On October 16, 1923, Mary died and her 
will was probated and the property dis- 
tributed according to its terms. On March 
15, 1930, Lena revoked her will of October 
18, 1921, and executed a new one. This was 
done, as Lena testified, with the full knowl- 
edge of Frank. Frank died September 27, 
1932, without revoking or changing the will 
of October 18, 1921. 

Plaintiffs brought this suit against Lena 
and the other beneficiaries under the will 
and against three other heirs at law who 
refused to join with the plaintiffs, seeking 
to impress a trust upon decedent’s property 
in favor of the heirs at law, on the ground 
that prior to the making of the wills, Mary, 
Lena and Frank entered into an agreement 
to make reciprocal wills. 

HELD: Finding of the trial court in 
favor of the defendants affirmed. There is 
no competent evidence of a contract made 
between the two sisters and the brothers at 
or prior to the time the wills were executed, 
unless we should say that the wills them- 
selves were evidence of an agreement. 

Separate wills wholly independent of each 
other, made by close relatives bound togeth- 
er by ties of love and affection, bequeathing 
property to each other, do not create an in- 
ference or a presumption, in the absence of 
other evidence, that such wills were the re- 
sult of a contract or that any mercenary 
consideration entered into the making there- 
of. Such wills are a natural disposition of 
property. 

To establish an oral contract between two 
persons to make reciprocal wills after the 
decease of one of the parties, requires un- 
ambiguous, clear and convincing evidence. 
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Wills—Probate—Rebutting Presump- 
tion That Lost Will Was Revoked 


Kansas—Supreme Court 
Churchill v. Dill, 145 Kan. 306. 


Testator was divorced from his wife on 
May 8, 1931. There was intense feeling be- 
tween the wife and testator and the chil- 
dren sided in with their mother. After the 
divorce, the testator owned a farm of 160 
acres where he resided for a time with his 
brother and his brother’s wife. On May 
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24, 1931, testator properly executed his will 
wherein he gave his property to his brother 
and sister-in-law. The will was written by 
the Probate Judge and a copy given to the 
sister-in-law. The Probate Judge retained 
the original will for several years and then 
either returned it to the testator or the will 
was lost. There was further testimony that 
the will was seen again. After testator’s 
death, the carbon copy was admitted for 
probate. 

HELD: 1. When it is shown that a tes- 
tator had possession of his will for some 
months immediately prior to his death and 
it cannot be found after his death, there is 
a presumption that he revoked it. This 
presumption may be rebutted by competent 
evidence. 

2. In such a case the declarations of the 
testator shortly before his death to the ef- 
fect that the will he made “stands” are ad- 
missible as tending to rebut the presump- 
tion. 

3. Evidence of such declarations and oth- 
er evidence to the effect that his feelings 
and attitude toward members of his family 
who would be the natural objects of his 
bounty, and toward the beneficiaries named 
in the will, which existed when the will was 
made, remained the same until his death, 
are sufficient to sustain a finding and judg- 
ment that the will had not been revoked. 


—_————_-09 
Higher Standard for Corporate 
Trustees 


Corporate trustees should be held to a 
higher standard of performance than in- 
dividual fiduciaries, according to a recent 
decision of the Appellate Division of the 
New York Supreme Court. (Jn re Baker’s 
Estate, 292 N. Y. Supp. 122). Recogniz- 
ing on the one hand that banks make bet- 
ter trustees than individuals, the court, 
through Mr. Justice Edgecomb, declared: 

“It is very true that, unless otherwise 
prescribed by statute, a corporate execu- 
tor is subject to no greater liability than 
that which devolves upon an _ individual 
executor. Nevertheless, a bank has cer- 
tain advantages over an individual in de- 
termining the wisdom of retaining or dis- 
posing of securities belonging to an es- 
tate. It not only has its trust officer, who 
1s supposed to be more or less familiar 
with market prices of securities, and whose 
business it is to be posted concerning 
market conditions, but over the trust of- 
ficer are the officials of the bank, and 
the directors, men of affairs, assumed to 


be chosen because of their sound business 
judgment. The advice of these men is 
at the disposal of the trust officer.” 


Introducing Our Legal Editors 


Arthur C. Keefer 


Arthur C. Keefer, legal editor for the 
District of Columbia was born at Shel- 
drake Springs, New York, August 22, 
1898. He attended Maryland State Col- 
lege and George Washington University, 
being graduated in 1921. Upon admission 
to the Bar in 1921, he became associated 
with the late J. Enos Ray, then Chairman 
of the State Tax Commission of Maryland 
and later United States Collector of In- 
ternal Revenue for the District of Mary- 
land. 


From 1922 
to 1924, Mr. 
Keefer served 
as a member 
of the State 
Legislature of 
Maryland. 
He served as 
C or p oration 
Counsel for the 
town of Mt. 
Rainier for 
five years. At 
present, he 
teaches Real 
Property, in- 
cluding trusts, 
at the Washington College of Law, Wash- 
ington, D. C. Mr. Keefer is a member 
of the bar of the Supreme Court of the 
United States, Court of Appeals of the 
District of Columbia, and the Court of 
Appeals of the State of Maryland. 


In addition, he is a director of the 
Prince Georges Bank and Trust Company; 
a member of the Board of Public Welfare 
of Prince George’s County, Maryland; 
Lieutenant Governor of the First Divi- 
sion of the Capital District of Kiwanis 
International; a member of Sigma Delta 
Kappa and the University Club, Washing- 
ton, D. C. 


ARTHUR C. KEEFER 
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The Bureau of Internal Revenue has 
recently ruled that receivers of banks who 
manage estates or trusts are not exempt 
from the employment taxes imposed by 
the Social Security Act, since they are 
not employees within the meaning of 
Titles 411 and Ix of the Act. 
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